
STATE OF NEW YORK

STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion
o f

Michael & Anne lulcSherrv

for  Redeterminat ion of  a Def ic iency or  for  Refund
of  New York State Personal  Income Tax and
Unincorporated Business Tax under Ar t ic les 22 and
23 of the Tax Law and New York City Personal Income
Tax under Chapter  46,  T i t le  T of  the Adnin is t rat ive
Code of  the Ci ty  of  New York for  the Years 1978 &
1979 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
l8th day of February, 1986.

AFFIDAVIT OF I"IAILING

that  the said addressee is  the pet i t ioner
forth on said wrapper is the last known address

a>txeW

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  belng duly sworn, deposes and says that he/she is an
employee of the State Tax Comrnission, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he/she served the wlthin not ice of
Decision by cert i f ied mai l  upon Michael & Anne McShet:r1y t  the pet i t loners in the
within proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Mlchael & Anne McSherrv
3 3 1  E .  1 3 8 r h  S t .
Bronx, NY 10454

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

rLzed, i s te r  oa ths
ursuant to Ta w sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o r

Michael & Anne McSherry

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax and
Unincorporated Business Tax under Art lc les 22 and
23 of the Tax Law and New York City Personal Income
Tax under Chapter 46, Ti t le T of the Adnlnistrat lve
Code of the Clty of New York for the Years 1978 &
L 9 7 9 .

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

Dorls E. Steinhardt,  being duly sworn, deposes and says that he/she ls an
employee of the Stat.e Tax Cornrnisslon, that he/she is over 18 years of age, and
that on the 18th day of February, L986, he served the within not ice of Declsion
by cert t f ied mai l  upon Thomas J. Joyce, the representat ive of the pet i t ioners
in the within proceeding, by enclosing a true copy Ehereof in a securely sealed
postpald wrapper addressed as fol lows:

Thonas J. Joyce
3 5 0  F i f t h  A v e . ,  R o o n  2 7 1 6
New York ,  NY 10118

and by deposlt ing
post off ice under
Service withln the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper ln a
the exclusive care and custody of the United States Postal

S ta te  o f  New York .

further says that the said addressee ls the representat ive
herein and that the address set forth on said rrrapper ls the

of the representat i -ve of the pet i t ioner.

Sworn to before me this
18 th  day  o f  February r  L986.

r i zed  to nlster oaths
rsuant to T Law sec t i on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

February 18, 1986

Michael & Anne l"lcSherrv
331  E .  138 rh  S r .
Bronx, NY L0454

Dear Mr. & Mrs. McSherry:

Please take not l"ce of the Decision of the State Tax Comnrisslon enclosed
herewlth.

You have now exhausEed your r ight of  review at the admlnistrat lve level.
Pursuant to sect ion(s) 690, 722 e l3l2 of the Tax Law and Chapter 46" Ti t le T
of the Adminlst ,rat ive Code of the City of New York, a proceeding ln court  to
review an adverse decision by the State Tax Commlssion may be lnst i tuted only
under Art lc le 78 of the Civl l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the St,ate of New York, Albany County, withln 4 months from
the da te  o f  Ch is  no t ice .

Inquirles concerning the computation of cax due or refund allowed i.n accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Litlgatlon Unit
Bui lding /19, St,ate Campus
Albany, New York L2227
Phone # (5lB) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t loner I  s Representat lve
Thomas J. Joyce
350 F i f th  Ave. ,  Roour  2716
New York ,  NY 10118
Taxing Bureauts Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt ,er of  the Pet i t ion

o f

MICHAEL MeSHERRY and ANNE tr[cSHERRY

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Income Tax
and Unincorporated Business Tax under Art ic les
22 and 23 of the Tax Law and New York City
Personal Income Tax under Chapter 46, Ttt le T
of the Administrat ive Code of the City of New
York for the Years 1978 and 1979.

Whether for New York St,ate

and for unincorporated business

tealLzed addltional, unreported

tax  f ie ld  aud i t .

DECISION

and New York City personal lncome tax PurPoses

Cax purposes, pet i t ioner Mlchael McSherry

income tn 1978 and 1979 as disclosed by a sales

Peti t toners, l " I lchael Mcsherry and Anne McSherr lr  331 East 138th Street,

Bronx, New York 10454, f i led a pet i t ion for redetermlnat ion of a def ic iency or

for refund of New York State personal lncome tax and unincorporated business

tax under Articles 22 and, 23 of the Tax Law and New York City personal income

tax under Chapter 46, Ti t le T of the Admini"scrat ive Code of the Clty of New

York for the years 1978 and 1979 (Fl le No. 36268) .

A hearlng was held before Al len Caplowaith, Heartng Off icer '  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  September  11 ,  1985 a t  1 :15  P.M.  Pet i t ioners  appeared by  Thomas J .

Joyce'  CPA. The Audit  Divis ion appeared by John P. Dugan, Esq. (Herbert

K a m r a s s ,  E s q . ,  o f  c o u n s e l ) .

ISSUE
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FINDINGS OF FACT

1. Michael Mesherry (hereinafter t 'pet i . t ionerr ' )  and hts wife,  Anne McShetty,

f l led a New York State Income Tax Resldent Return (with City of New York

Personal Incone Tax) for each of the years 1978 and 1979 under f i l lng status

"marr ied f i l ing separat,ely on ry return." For each of said years, pet i t ioner

reported business income from three (3) taverns total l ing $10,883.98 (1978) and

$ 4  , 0 2 2 . 0 4  (  1 9 7 9 )  .

2 .  On October  30 ,  1981,  the  Aud i t  D lv is ion  issued a  Not lce  o f  Def lc iency

against pet l - t ioner and his wife assert ing addit ional New York State personal

lncome tax, unincorporat,ed business tax and New York City personal lncone tax

under Art lc le 22 of the Tax Law, Art icLe 23 of the Tax Law and Chaptet 46,

Ti t le T of the Adnlnistrat ive Code of the Ciry of New York, respect, ively '  for

the years 1978 and 1979 ln the comblned amount of $8,821.84, plus penalty of

$ 2 , 0 6 9 . 1 9  a n d  i n t e r e s t  o f  $ 1 , 6 0 9 . 4 7 ,  f o r  a  t o t a l  d u e  o f  $ 1 2 , 5 0 0 . 5 0 .  A  S t a t e m e n t

of Personal Income Tax Audit Changes and a Statement of Unincorporated Business

Tax Audit  Changesr previously issued to pet i t loner and hls wife on July 29'

1981,  adv ised them tha t  "add i t iona l  g ross  rece ip ts r r  o f  $19,240.00  (1978)  and

$191546.00  (1979) ,  as  found upon a  sa les  tax  aud l , t ,  was  deemed sub jec t  to  New

York Stat,e and Clty personal income tax and unincorporated business tax.

Addit ional ly,  for personal income tax purposes, an adjustment r^tas made to a

capital  loss claiued for each of sald years; however,  this adjustment was

uncontested. Al though the aforestated adjustments were attr i -butable solely to

the income of pet i t ioner,  the Not ice of Def l"c iency was issued against both

pet i t loner  and h is  w i fe .

3. During the years at issuer pet l t ioner owned three (3) taverns located as

fo l lows:
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a)  331 East  138th  St ree t ,  Bronx ,  New York  10454;

b) 1327 Third Avenue, New York, New York 10021;

c) 523 Third Avenue, New York, New York 10016.

4. Al l  sales by the above three taverns were consol idated on one sales tax

return for each sales tax report ing period.

5. The Audlt Dlvlsi.on conducted an examlnatlon of the books and records

of pet i t loner 's three taverns for the purpose of ver i fy lng taxable sales reported

for the period March 1, L976 through Novenber 30, 1979.

6. Of the three taverns, only the one located at 523 Third Avenue sold food.

Because of pet i t ionerfs lack of cash register tapes and guest,  checks, and

constdering that a pr ior sales tax audlt  y ielded addit lonal tax due of approxl-

mately $5r000.00, the audttor decided to perform a markup test to measure

taxable sales.

7. The sales tax audltor developed markups on wlne, l iquor and beer

through a detai led analysis of purchase bl l ls.  According to pet l t loner 's books

and records, his food markup r,ras approximately 36 percent.  Based on off ice

experience and industry guldel ines, the Audlt  Dlvls ion decided to apply an

est imated markup of L25 percent to pet i t ionerts food purchases afEer an al lowance

of 5 percent for employee mea1s.

8. Based on the markup audlt, addlti.onal taxable sales were determined to

be $69,683.00 ,  resu l t ing  in  add i t iona l  sa les  tax  due o f  $S,574.64  fo r  the

aforestat,ed periods audited. Pet i t loner consented to the sales tax def lc lency

and pald same together with slurple interest.

9.  After complet ion of the sales tax audit ,  an income cax examlner

computed the New York St,ate and City personal income tax deflciencies at issue

in t ,his proceeding by treat ing addit ional taxable sales revealed by the sales
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rax  aud i r  o f  $19,240.00  fo r  1978 and $19,546.00  fo r  1979 (January  I  th rough

November 30) as addit ional taxable income real ized by pet i t ioner in such years;

he  a lso  t rea ted  the  add i t iona l  taxab le  sa les  amounts  o f  $191240.00  and $19r546.00

as addit ional taxable business income in 1978 and 1979, respect ively '  subject

to unincorporated business tax. The def lc iencies were thus computed solely

wi-th reference to the sales tax examinat ion results,  and not by a net worth

ana lys is  o r  an  ana lys is  o f  bank  depos l ts .

i0.  Pet i t loner did not personal ly appear for the hearing. His representat ive

argued that the est imated food urarkup was overstated; however,  no evidence,

documentary or otherwise, r i ras presented to establ ish that the est imated markup

was erroneous. He further argued that the narkup audit  di-d not const i tute a

proper  bas is  fo r  asser t ing  the  de f ic ienc ies  a t  i ssue hereLn.

CONCLUSIONS OF LAW

A. That the employment by the Audit Divislon of a purchase markup analysis

to determine addi t l -onal  sa les tax due f rom pet i t loner  nas r^rarranted and proper

in v iew of  the inadequacy of  pet i t ionerrs record keeplng.  Whi le such rnethodology

is  comnonly used to calculate addi t ional ,  unreported taxable sales for  purposes

of  Ar t ic les 28 and 29,  i t  is  a lso an appropr iate means of  reconstruct ing a

taxpayerfs  taxable lncome, and for  purposes of  Ar t ic les 22 and.23 there is  no

obl igat ion on the par t  of  the Audi t  Div is ion fo f i rs t  a t tempt a net  worth or

bank  depos i t s  ana l ys i s .  (See  D i l ando  v .  Cgmnr . ,  34  T .C .M.  ICCH]  1046 ;  Ma t te r

of Carmen and Adelia GarzIa, State Tax Comm., June 29, 1983; Mgq!g!_g€_-W1_l_1ig!LT.

Kel ly ,  State Tax Commisslon,  December 31,  1984.)  The hear ing held here in

af forded pet i t ioner  a fu l l  opportuni ty  to refute the est lmated food markup'  yet

he fa i led to submit  any ev idence which would tend to show the audi t  resul ts

were in  error .



-)-

B .  That  the  Not ice  o f  Def ic lency  issued October  30 ,  1981 is  cance l led

insofar as l t  relates t ,o Anne Mcsherry (see Findlng of Fact "2",  supra) .

C. That the pet,ition of Michael McSherry and Anne McSherry is denied and'

except as provided ln Conclusion of Law "B",  ggpgg.,  the Not ice of Def ic iency

issued Occober 30, 1981 is sustained, together with such addit ional penalty and

interest as may be lawful ly owing.

DATED: Albany, New York

l":i l i, l ' . i ,,. -u

STATE TAX COMMISSION

PRESIDENT


