
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Malcom P. Mclean & Margaret S. Mclean

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Title T of the Administrative Code of the Clty
of New York for the Year 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet 1"1. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comission, that he/she ls over 18 years
of ager €rnd that on the 15th day of October,  1986, he/she served the withln
not ice of Decl-sion by cert i f l -ed mai l  upon Malcon P. & Margaret S. Mclean the
petitioners in the within proceeding, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Malcom P. l,lclean & Margaret S. Mclean
660 Madlson Ave.
New York, NY 10021

and by depositing same enelosed in a postpald properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the Petltioner
herein and that the address set forth on said wrapper ls the last known address
of the pet i t ioner.

Sworn to before me thl"s
15th  day  o f  October ,  1986.

t o ma
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petition
o f

l"lalcom P. Mclean & Margaret S. Mclean

for Redeterminat,ion of a Deflciency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Title T of the Admlnistrative Code of the Citv
of New York for the Year 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the l5th day of October,  1986, he served the within not ice
of Decision by cert i f ied mai l  upon Henry T. Benedetto, the representat ive of
the petLt ioners in the wlthin proceeding, by enclosing a true copy thereof in a
securely sealed postpaid h/rapper addressed as fol lows:

Henry T. Benedetto
Meyner and Landis
Gateway One, Sulte 2500
Newark, NJ 07102

and by deposit ing
post off ice under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the rePresentat ive
herein and that the address set forth on said r4TrapPer is the

of the representat lve of the pet l t ioner.

Sworn to before me this
15 th  day  o f  October ,  L986.

to administer oEt
pursuant to Tax Law secti.on 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

October  15 ,  1986

Malcom P. Mclean & Margaret S. Mclean
660 Madlson Ave.
New York, NY 10021

Dear Mr. & Mrs. l{clean:

Please take not ice of the Declslon of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your right of revlew at the adnlnistrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46'  Tl t le T of
the Adnlnlstratlve Code of the Clty of New York, a proceeding ln court to
review an adverse decision by the State Tax Commlsslon may be Lnstltuted only
under Article 78 of the Civil Practlce Law and Rules, and must be conrnenced Ln
the Supreme Court of the State of New York, Albany County, wlthin 4 nonths from
the date of thls not, ice.

Inquiries concerning the computatlon of tax due or refund allowed in accordance
wlth this declsLon nay be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluatton Bureau
Assessment Review Unlt
Bull-dtng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION
cc: Taxing Bureaurs Representat ive

Peti t ioner I  s Representat ive :
Henry T. Benedetto
Meyner and Landis
Gat,eway One, Suite 2500
Newark, NJ 07102



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I'{ALCOM P. McLEAN AND MARGARET S. McLEAN

for Redetermi-nat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Adninistrat ive Code of the City
of New York for the Year 1980.

DECISION

Peti t ioners, Malcom P. Mclean and Margaret S. Mclean' 660 Madison Avenue'

Suite 601, New York, New York 10021, f l led a pet i t lon for redeterminat ion of a

deficiency or for refund of New York State personal income tax under ArtLcLe 22

of the Tax Law and New York City personal income tax under Chapter 46' Title T

of the Administrat lve Code of the City of New York for the year 1980 (Fl le No.

5 1 0 1 7 ) .

A hearing was held before Daniel  J.  Ranal- l i ,  Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  January  30 ,  1986 a t  9 :45  A.M. ,  w i th  a l l  b r le fs  to  be  subn l t ted  by

Apri i -  20, 1986. Pet i t ioners appeared by Meyner & Landis,  Esqs. (Henry T.

Benedetto, Esq. of counsel) .  The Audit  Divis ion appeared by John P. Dugan'

Esq. (Lawrence A. Neroman, Esq.,  of  counsel) .

ISSUE

lJhether the Tax Benefit Rule, as

Internal Revenue Code, ls applLcable

provided under sect ion 58(h) of the

for New York State and Clty purposes.



-2-

FINDINGS OF FACT

1. On September 21, 1981, Malcom P. Mclean and his wlfe '  Margaret S.

Mclean, late filed a joint New York State Income Tax Resident Return (with City

of New York Personal Income Tax) for the year 1980. On such return'  pet i t loners

showed no New York State or City personal lncome tax liability, based prinarily

on  a  c la imed net  opera t ing  loss  car ry fo rward  o f  $11r961,766.L6 .  However ,  New

York State and City rninimum income taxes were computed and paid on the following

reported l tens of tax preference:

Amount

Accelerated depreciat ion on real property
Capital  galn deduct lon
Total  federal  i tems of tax preference
New York addit ion -  sect ion 622(a) (3)

restorat, ion of net operat ing loss deduct ion
Balance
Less: 207" capital gain deductlon
Total  New York i tems of tax preference

2. On their  return, pet i t ioners clained a basis

$  3 ,265  ,241  .OO
Titffi
$  2 ,708 ,986 .00
$14 ,691 ,810 .00

ad jus tment  o f  $2 ,025,000.00

with respect to stock sol-d in 1980.

3. On November 7, 1983, the Audit  Divis ion issued a Statement of Audtt

Changes to petitloners whereln their New York State and City minimum income

taxes were recomputed based on the following explanation:

" In  regards  to  the  bas ls  ad jus tment  o f  $2r025r000.00  deducted
from your Federal capital- gain in arriving at your New York capital
gain please be advised of the fol lowing:

The subtract ion nodif icat lon permit ted under Sect ion 612(c) (4)

appl ies to the disposit ion of property where the rules for computat ion
of the basis under Art ic le 16 are dl f ferent from the federal  rules.
I f  the computat ion of the basls under Art ic le 16 results Ln a hlgher
basis than the basis for Federal income tax purposes and the property
was owned by the taxpayer at the end of the last year taxable under
Article 16 is not determined as being the fair market value as of
December 31, 1959. The basis determined as start ing with the date of
acqu is i t ion  o f  the  proper ty .  I s ic ]

$  590 ,625 .00
$13 ,544 ,9304 !
$  1  4 ,  135  , 555  . 00
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There is no deduetion that basis computed under Article 16 of
stock sold in 1980 would be anv di f ferent than the basis for federal
income tax  purposes . "  [s ic ]

4. Based on the above statement,  a Not ice of Def ic iency was issued

against petitloners on January 5, 1984, asserting addltional New York State and

Ci ty  n in imun income taxes  o f  $216,896.L4 ,  p lus  in te res t  o f  $70,845.07 '  fo r  a

t o t a l  d u e  o f  $ 2 8 7 , 7 4 L . 2 I .

5.  On Apri l  3,  1984, pet l t ioners f i led a pet l t ion wherein, in addit ion to

contest ing the disal lowance of the sect ion 6I2(c) (  )  modif icat ion'  they further

claimed that:

ttln arriving at petitionersr 1980 ninimum taxable lncome
$3,265,24L was included as the New York State Addit lon for Restora-
t ion  o f  Net  Opera t ing  Loss  Deduct ions  (Sec t ion  622(a)  (3 )  o f  Ar t i c le
22).  However,  the ful l  net operat ing Loss carryover ref lected in the
1980 return l ras not ut i l ized to reduce 1980 taxable lncome. Therefore
to the extent the net operat ing loss was not rrestoredt i t  should not
increase 1980 minimun taxable income.t'

Rel ief  sought,  according to said pet i t ion, was as fol lows:

"a. Redeterminat ion and ful l -  abatement of the $216,896.14
d e f l c i e n c y . . .

b .  Refund in  the  amount  o f  $1L8,829. . . " .

6. At the hearing, petitioners filed an Amended Petitlon. Redeterminatlon

was claimed therein on the amended ground that:

"-- to the extent the net operating loss carryover rvas not
utilized (a) the net operatlng deductlon for minlmum tax purPoses tras
not rrestoredt and (b) 1980 ninirnum taxable lncome should not include
items of tax preference to the extent that no tax benef i t  was derived
in 1980 by pet i t ioners for such i tems of tax preference.t '

Rel- ief  sought,  according to the Amended Pet i t ion'  was as fol lows:

"a. Redeterurinatlon and ful-l abatement of the $2L6,896.L4
def ic iency .  . .

b .  R e f u n d  i n  t h e  a m o u n t  o f  $ 2 7 2 , 1 7 8 . . . " .
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7. During the hearing, pet i t ioners conceded the lssue r^t i th respect to the

basis adjustment.  However,  pet i t ioners maintained that they are properly due a

refund because the New York return as flled incorrectly included l-n minimum

taxab le  income $3,265r24L.00  o f  p r io r  years t  tax  p re fe rence i tems fo r  wh lch  no

tax  benef i t  was  der ived  and such re tu rn  a lso  fa i led  to  exc lude $1 '516 '569.00  o f

1980 tax preference i tems which dld not reduce the pet i t ionerst 1980 taxable

income. PetLt ioners argued that appl icat ion of the t t tax benef i t  rulerr  results

in their  being ent i t led to a net refund in the amount of $189,558.00 rather

than be ing  l iab le  fo r  the  de f ic iency  o f  $216,896.L4 .

8. Pet i t ionersr 1980 federal  taxable income before appl icat lon of the

$ 1 1 , 9 6 1 , 7 6 6 , 0 0  n e t  o p e r a t i n g  l o s s  f r o m  p r l o r  y e a r s  w a s  $ 7 , 1 7 9 ' 9 5 6 . 0 0 ;  t h e r e f o r e ,

$4 ,7811810.00  o f  the  ne t  opera t ing  loss  car r ied  to  1980 was no t  used to  reduce

1980 federal  taxable income. By operat ion of Internal Revenue Code sect ion

1 7 2 ( d ) ( 2 ) ( B ) ,  t h e  $ 4 , 7 8 1 , 8 1 0 . 0 0  u n u s e d  n e t  o p e r a t i n g  l o s s  c o u l d  n o t  b e  c a r r i e d

forward to any subsequent year. Said section required the l-ong-tern capital

ga in  deduct ion  fo r  1980 o f  $17,468,919.00  to  be  added back  to  1980 income to

determine whether any of the net operat ing loss for years pr ior to 1980 could

be carr ied forward frorn 1980 to subsequent years. Adding back the $171468,919.00

capital  gain deduct lon to 1980 income more than offset the $4,78L,810.00 net

operating loss remaining to be carti-ed over.

9. In their  1980 New York income tax return as or iginal- ly f l led, pet l - t ioners

claim that they erroneously t t restoredtt  the tax preference i tems of pr lor years

in the amount of $3,265,24I.00. In the Anended Pet i t ion, pet i t ioners omit ted

this restorat ion and, in addit ion, reduced 1980 tax preference i tems by the

d i f f e r e n c e  b e t w e e n  $ 3 , 2 6 5 , 2 4 L . 0 0  a n d  $ 4 , 7 8 1 , 8 1 0 . 0 0 ,  o r  $ 1 , 5 1 6 , 5 6 9 . 0 0 ,  t h e
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extent to which 1980 tax preference i tens did not serve to reduce 1980 taxable

income.

10. Pet i t ioners contend that sect ion 58(h) of the Internal Revenue Code

(the tax benef i t  rule) ls properly appl icable to New York State and Clty

minimum income tax. Accordingly, they argued that they are properly due a

re fund o f  $189,558.00 ,  computed as  fo l lows:

COMPUTATION OF REFTTND

Recalculation
1980 Tax

1 .

of Minlmun Tax:
Preference I tems:
Capltal  gain deduct ion

Federal Capital- Galn

Capital Gain deduction at. 607"
2. Aeeelerated depreciat ion
Total  1980 Tax Preference I tens

Less - Amount of 1980 Tax Preference
items for which federal taxable
income riras not reduced and no
tax benef i t  der lved -

Total  unused net operat l -ng loss
carryover to 1980

Less - pr ior year net operat ing
loss deductions included ln the
unused net operating loss carry-
over  to  1980

1980 Tax Preference l tems for
which no tax beneflt was derived

1980 Tax Preference items for whlch tax
benef i t  was derived

Less - 207. of capital gain deduction

Less specif ic deduct ion
Minimum Taxable Income

Minimum Tax at. 8.57.
Tax Paid
Refund

$4 ,781 ,810

$3,265,24r

$29  ,L r4 .866

1  ,  5  1 6 , 5 6 9

1 ,  108,  756
r ,298,3r4

$  1 8 9 , 5 5 8
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11. The Audit  Divis ionrs posit lon is that pet i t ioners properly comPuted

the net operat ing loss restorat ion on their  or iginal  return in accordance with

section 622(a) (3) of the Tax Law and that since Internal Revenue Code section

58(h) does not change the meaning of i tems of tax preference, said sect ion is

not appl icable for New York State and Clty purposes.

L2. During the hearingr the Audit DivlsLon subnitted a notlce of additlonal

def ic lency wherein an addit ional def ic iency of $S,ILz.16 was asserted as

fol lows:

"Audlt  fai led to recognize fadjusted

item of tax preference as fol- lows:

I tenized Deduct ions
Less Medical Deduct ions

i temlzed deduct ionst as an

Less 602 AGI
Adjusted I temized Deduct ion

New York State Mlnimum Tax
New York City Minimum Tax

Tot.a1 Tax

The Audit Dlvision erroneously calculated
to an additLon error.  The correct total

t h e  t o t a L  t a x  a s  $ 5 , 1 1 2 . 1 6
s h o u l d  h a v e  b e e n  $ 5 , I 2 2 . 1 6 .

$68 ,804  .  50
8 ,543 .80

$60 ,  260 .  70
-0-

f6dft-0m

3 ,615 .64
1 , 5 0 6 . 5 2  ,

- - - I

$  5  ,  112 .16 " -

f3.  Pet i t ioners did not chal lenge the addit ion to i tems of tax preference

of adjusted i temized deduct ions.

CONCLUSIONS OF LAIT

A. That the Audit  Divis ionts adjustment disal lowing pet i t ioners'  c laimed

adjustment to the basis of stock sold during 1980 is sustained since Pet i t ioners

have conceded saLd adjustment by the Audit  Divls ion (see Findings of Fact "2",

"3"  and "7 t ' ,  gpM) .

B. That sect ion 622 of the Tax Law provides, in pert lnent part '  that:

due
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"(a) The New York minimum taxable income.. .shal l  be the sum of
the i tems of tax preference.. .reduced (but not below zero) by the
aggregate of the fol lowing:

* * *

(3) . . . the amount of any net operat ing loss of the taxpayerl
as determined for federal income tax purposes, which remains as a net
operat ing loss carryover to a succeeding taxable year.  In such cas€r
however, the amount of such net operating loss used to reduce the sun
of the i tems of tax preference shal l  be treated as an i tem of tax
preference in the next succeeding taxable years, Ln order of t ime, ln
which such net operating loss carryover reduced federal taxable
tncome. tt

C. That Internal Revenue Code section 58(h) and the regulatlons promulgated

thereunder govern a taxpayerrs treatment under the tax beneflt rule. Sectlon

58(h) was enacted to el imlnate the inequit ies that resulted for taxpayers who

were required to pay a minl-mum tax on items for which they did not receive a

tax  benef i t .

D. That recent ly,  the New York State Court  of  Appeals has interpreted the

language found within sections 622 and 607 of the Tax Law (and consequently'

sect ions T46-L22.0 and T45-I07.0 of the AdmLnistrat ive Code of the Clty of Ner^r

York) to provlde for the appl icat lon of sect ion 58(h) of the Internal Revenue

Code to the New York State (and Clty) laws except in those instances when

sec t ion  622(b)  (and sec t i .on  T46-L22.O[bJ)  spec i f i ca l l . y  nod i fy  the  federa l  ru les

(esgMat ter  o f  Hunt  v .  S ta te  Tax  Cornrnn . ,  65  N.Y.2d  13) .

E. That although sectLon 622(a) (3) of the Tax Law provides for the

f f res to ra t ion"  o f  $3 ,265,24L.00  o f  p r io r  year  tax  p re fe rence i tems,  pe t l t ioners

recelved no tax benef i t  f rom such pr i .or year tax preference i tems. Accordingly,

sect ion 58(h) of the Internal Revenue Code is appl- icable and the aforestated

amount should not be added to pet i t ionersr 1980 i tems of tax preference.

F .  That ,  add i t lona l l y ,  pe t i t , ioners  may proper ly  exc lude $1 ,516,569.00  o f

l9B0 tax preference i tems for whlch no tax benef i t  was received.
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G. That sect ion 689(e) of the Tax Law and sect ion T46-189.0(e) of the

Adninistrat ive Code of the City of New York provLde that:

t t ln any case before the tax conmission.. . the burden of proof
shal1 be upon the pet i t ioner except for the fol lowing issues, as to
whlch the burden of proof shall- be upon the tax commlssion:

* * *

(3) whether the pet i t ioner is l iable for any increase ln a
def ic lency where such lncrease is asserted inl t taUy after a not ice
o f  de f ic lency  was mai led  and a  pe t i t lon  under  th is  sec t lon  f l led . . . t t .

H. That the adjusted i temized deduct ions of $60,260.70 are properly

includible as an l ten of tax preference during the year at issue. Since said

amount qras computed from amounts reported by petitioners on their return, the

Audit  Divis ion has sustained i ts burden of proof.

I .  That pet i t ioners are properly due a credit  of  New York State and City

mlnimum lncome tax of $184r435.00 computed as fol lows:

Minimum Taxable Income as
computed by pet i t ioners (see
Finding of Fact r t lOrt ,  supra)

Add: Adjusted l temized Deduct ions
Corrected Minimum Taxable Income
Minimum Tax at 8.52
Tax Paid
Credit  Due

$13 ,044 ,192 .00

$ lq4,43s.oo

The $184,435.00  c red i t  w i l l  o f fse t  the  $216,896.14  de f lc iency  conceded by

pet i t ioners (Conclusion of Law t tAtt ,  
€g1g) result ing in a def ic iency of $32146I.L4

p lus  in te res t .

J.  That the pet i t ion of Malcom P. Mclean and Margaret S. Mclean is

granted to the extent provided in Concluslons of Law trEtt ,  rrFrr and rr l rr '  that the

Audit  Divis lon is directed to nodify the Not ice of Def ic iency issued January 5'
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as so granted'  the pet i t ion is in alL other1984 accordingly;  and that,  except

respec ts ,  den ied .

DATED: Albany, New York

OcT 15 1980

STATE TAX COMMISSION

%
PRESIDENT


