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STATE OF

STATE TAX

NEI^J YORK

COMMISSION

In the Matter of
o f

Jay L. & Phy1l ls

the Petitlon

A. McElwaln AFFIDAVIT OF MAILING

for Redeterulnatlon of a Deflctency or Revtsion
of a Determlnation or Refund of Personal Income
Tax under Art tc le(s) 22 of the Tax Law
for the Year 1980.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax Co 'nLssion, that he/she ls over 18 years
of age, and that on Ehe 26th day of Septerober, 1986, he/she served the withtn
not lce of Declsl"on by cert l f led mal l  upon Jay L. & Phyl l is A. McElwain the
pet l t ioner in the withln proceedinS, by enclostng a true copy thereof ln a
securely sealed postpaLd wrapper addressed as fol lows:

Jay L. & Phyllis A. McElwain
46 Vernon Rd.,  RD 3
Clay ,  NY 13041

and by deposltlng same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee is the petltloner
hereln and that the address set forth on sald nrapper ls the last known address
of the petLt loner.

sworn to before ne thl"s
26th day of September, L986.

to adnlnlster oaths
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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September  26 ,  1986

Jay L. & Phyl l ls A. McElwaln
46 Vernon Rd.,  RD 3
Clay ,  NY 13041

Dear Mr. & Mrs. McElwaln:

Please take not ice of the Decislon of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adninl"strative level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding ln court  to revlew an
adverse decislon by the State Tax Conmisslon may be instltuted only under
Article 78 of the Civil Practlce Law and Rules, and must be coumenced in the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date  o f  th ls  no t ice .

Inquiries concernl.ng the computatlon of tax due or refund allowed in accordance
wlth this decislon nay be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Revlew UnlE
Bullding /i9, State Campus
Albany, New York 12227
Phone # (5r8) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureauts RepresentatLve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JAY L. MCELWAIN and PI{YLLIS A. MCELWAIN

for Redetermj.nat ion of a Def ic lency or for
Refund of Personal Income Tax under Arttcle 22
of the Tax Law for the Year 1980.

DECISION

Peti t ioners, Jay L. and Phyl l ls A. l " lcElwain, 46 Vernon Road, RD #3, Clay,

New York 13041, f i led a pet i t ion for redeterminat ion of a def lc iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1980

( F i l e  N o .  5 3 9 3 3 ) .

A hearing was held before Tl"nothy J.  Alston, Hearing Off icer,  at  the

off ices of the State Tax Commission, 333 East Washington Street,  Syracuse' NeId

York, on Apri l  3,  1986 at 9:15 A.I '1.  Pet i t ioner Jay L. McElwain appeared glg

se and for his spouse. The Audlt  Divis ion appeared by John P. Dugan, Esq.

(Jarues  De l1a  Por ta ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit  Divls ion properly denled pet i t ionersr clained household

credit  and claimed disabi l i ty income exclusion on pet i t loners |  1980 New York

State personal income tax return.

FINDINGS OF FACT

1. On June 17, 1981 pet i t loners, Jay L. and Phyl l is A. McElwain, f l led

separately on one return their 1980 New York State personal income tax returns.

Pet i t j .oners claimed, in the aggregate, a household credit  against tax of $35.00

and pet i t ioner Jay L. McEl-wain clairned $5,200.00 as an adjustment to income
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pursuant to the disablLi ty income exclusion provlsl .ons of sect lon 105(d) of the

Internal Revenue Code.

2. On January 5, 1983 the Audlt  DivLsl"on issued to pet ic ioners a Statement

of Audit  Changes wl"th respect to pet i t lonersr 1980 personal lncome tax return

assertLng a total  of  $449.76 tn addicional tax due, plus Lnterest.  The adjustments

were explained, in pert l -nent part ,  as fol lows:

'rThe starting polnt for computlng the New York tax liablllty
is federal  adjusted gross income. Therefore, yout tax
llabllicy has been recomputed as shown.

Adjustnent ls regulred because you subtracted only a
portion of stace and local taxes tncluded l-n federal
iternlzed deductlons rather than the full amount.

Slnce the household gross lncome is $25,000.00 or rno!€r the
household credit  ls not al lowed.

* * *

Slnce the dlsablllty excluslon l-s not claLmed on your
federal  return'  l t  nay not be clalned on your state return."

3 .  On Februaty  9 ,1983 pe t i t loners  f t led  separa te ly  on  one re tu rn  an

anended 1980 New York State personal income tax return. On sald amended return

pet l t loners did not c latm the househol-d credlt  taken on thelr  or iglnal  return'

nor dl"d Mr. l ' lcElwaln claim the dlsabiJ-lty lncome excluslon prevlously taken.

Based upon the anended return petltloners calculated thelr additional 1980

personal income tax l labi l l ty to be $360.00. Pet i t ioners remLtted the $360.00,

together r ,r i th $79.00 ln lnterest,  with their  amended return.

4, Whtle petltloners claimed nelther the household credit nor the disabiltty

income exclusion on theLr amended return, petltioners dld take lssue' both in

their  pet l t ion and at hearing, wlth the Audlt  Dlvlstonrs poslt lon ghat they

were not ent l t led to the aforementloned tax benef l ts and therefore requested a
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refund of the addit lonal tax pald for the year 1980 based upon the excluslon of

such tax benef l ts from the anended return.

5. On June 8, 1984 the Audlt  Divis lon issued to pet l tLoners two not lces

of def lc lency with respect to sald pet, l t ioners |  1980 personal income tax

l iabi l i ty tn amounts as fol lows:

Taxpayer

Jay L. McElwain

Phyllls A. McElwaln

Addlt lonal
Tax Due

$372 .92

$  76 .84

6.  0n  May 31 ,  1985 pe t l t ioners  pa ld

due in the nottces of def ic iency together

reml t t lng  a  to ta l  o f  $143.74 .

In te res t
Total Amount

Pald Balance Due

$88 .21  $439 .00  $  22 .13

$  29  . 34  -o -  $106 .18

the remalnlng additional tax asserted

wlth addit lonal lnterest due thereon,

7. In its ansrder and at hearing, the Audlt Dl.vislon asserted that it

accepted as correct pet l t lonerst amended 1980 return except wlth respect to an

al leged household credit  taken by pet i t ioners on said return. As dlscussed in

Flndlng of Fact,  t t3" supra, however,  pet i t loners did not c lalm a household credlt

on thelr amended return.

8. Pet l t l "oners f l led a jotnt federal  lncome tax return for 1980 and did

not clal.m a dlsabillty income excluslon on sald return.

9. Pet i t ioners contended that the Audlt  Divis ion erroneously lnterpreted

the instruct ions set forth ln the Department of TaxatLon and Flnancets t t1980

Resident Income Tax Forms and Instruct ion Packetrr .  Pet i t ioners also contended,

al ternat ively,  that said instruct ions were lnaccurate and nlsleadlng. Speclf lcal ly,

Mr. McElwaln took lssue with the instructlons in the instruction packet regardlng

l lne 45 of Form IT-20I (Ehe forn used by pet l t ioners in f i l tng both their

or iginal  and amended 1980 returns) which provlded the fol lowing:
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"Line 45
Adjustnoents to Income
Enter the total adJustnents to income reported on your
federal return. If you are marrJ-ed aod ftllng separacely
on one Forn IT-201, you each must enter your own adjustments
l.n columns A and B as lf you each had flled a separate
f ederal return.rr (ffi i 'f ifsis supplied. )

10. 1"1r. l"lcElwain took the positlon that the above-quoted l"nstruction

authorized hln to take the disabillty lncome excluslon on hls New York return

notwtthstanding the fact that he had not taken this excluslon on hl.s federal

return. Mr. McElwain's lncluslon of the dlsabl l l ty income excluslon on hls New

York return reduced his and Mrs. McElwain's combined income to $21,616.00. Mr.

McElwaln contended that he and his wife were therefore entltled to a household

c r e d t t  o f  $ 3 5 . 0 0 .

11. Pet l t ionersr "household gross lncomett  for the yeat at issue was

$ 2 6 , 8 1 6 . 0 0 .

CONCLUSIONS OF LAW

A. That lnasmuch as an indlvldual's New York t,axable incorne ts premlsed

upon tha t  l "nd lv ldua l ' s  federa l  ad jus ted  gross  i -ncome (Tax  Law $S 61I ,6L2) ,  the

Audlt  Dlvls lon properly denied Mr. McElwain's clained dlsabl l l ty lncome excluslon.

Pet i t loners did not c laim the disabl l l ty income exclusion on their  1980 federal

lncome tax return; l t  was therefore not part  of  petLt loners'  1980 federal

adjusted gross lncome. Consequent lyr pl t rSUsnt to sect lons 611 and 612 of the

Tax Law, Mr. McElwal"n may not clalm said exclusion on his 1980 New York return.

In addlt ion, wlth respect to Mr. McElwaLnrs content lon that the Audlt  Divls ion

erroneously interpreted the instruct lons regardlng pet i t loners'  adjustments to

incoue, or that such instructions were Lnaccurate, lt ls noted that had Mr.

McElwain entered hLs adjustments to lncome "as lf" he had flled a separate

federal  return ( f lnding of Fact t t9") ,  he would not have been ent i t led to the



-5 -

clalmed $5r200.00 disabl l i ty income exclusion because the relevant statute'

sect ion 105(d) of the Internal Revenue Coder requires marr ied taxpayers claining

this exclusion to f i le joint  returns. Consequent ly,  had pet i t ioners f t led

separate federal returns, Mr. McElwain would not have been entltled to the

claiured exclusion. I t  is therefore clear that nei ther the lnstruct lons in

quest ion nor the Audit  Divis ionrs interpretat ion of those instructLons hras

erroneous; rather, l"[r. I"lcElwain was in error regarding his eliglbillty for the

disabi l i ty income exclusion.

B. That dur ing the year at issue sect ion 606(b) (2) ot  the Tax Law

provided for a household credit  against tax in the amount of $35.00 t f  the

househo ld 's  g ross  income was less  than $25,000.00  bu t  g rea ter  than $7 '000.00 .

C. That Lnasmuch as pet i t lonersf household gross income, properly computed

for the year at issuer w€ls greater than $25,000.00, the Audit  DivisLon properly

denied pet i t ioners I  c laim for household tax credit .

D. That in view of the Audit  Divis ionts acceptance of pet i t ionersr

amended return for the year at issue and the Audit  Dlvis ionts mistaken content lon

that pet l t ioners claimed a household tax credit  on said amended return, pet i t ionerst

personal income tax llability for the year at lssue is linlted to the amount of

additional tax found due and owing on said return. The Audit Division is

therefore directed to refund any amounts which may have been paid in excess

of the amounts found lawfully due and owing herein.



E. That the pet i t ion of

extent indlcated ln Conclusion

DATED: Albany, New York

sEP 2 61980

Jay  L .

of Law
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and Phyllls A. McElwain ls granted to the

'rD'r  and ls ln al l  other respects denled.

STATE TAX COMMISSION

.-RalJr;oA*ilAA
PRESIDENT

COMMISSIONER


