
STATE OF NEI^I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Joseph F.  McCr indle

for  Redetermlnat ion of  a Def ic iency or  Revl -s ion
of a Determination or Refund of Personal Incorne
Tax under Ar t ic le  22 of  the Tax Law for  the Year
1 9 8 0 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

Dor is  E.  Ste inhardt ,  being duly sworn,  deposes and says that  he/she ls  an

employee of  the State Tax Commission,  that  he/she is  over  18 years of  age,  and

that  on the 18th day of  February,  1986,  he/she served the wl th ln not lce of
Decis lon by cer t i fLed mai l  upon Joseph F.  I " lcCr indler  the pet l t ioner  in  the

wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpald hrrapper addressed as fo l lows:

Joseph F.  McCr lndle
c/o Rose,  Feldman,  Radin,  Pavone & Skehan
805 Third Avenue
New York,  NY IO022

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That deponent further
herein and that  the address
o f  t he  pe t i t i one r .

Sworn to before me th is
l 8 th  day  o f  Feb rua ry ,  1986 .

says that  the said addressee is  the pet i t ioner

set  for th on said wrapper is  the last  known address

.T2zrrr ?-Amham-

i s t e r  oa ths
sec t i on  174



STATE OF NEI^] YORK

STATE TAX COMMISSION

In the Matt ,er of  the PetLt ion
o f

Joseph F. McCrindle

for Redeteruinat ion of a Def ic iency or Revision
of a Determinatlon or Refund of Personal Income
Tax under Arti.cle 22 of the Tax Law for the Year
1 9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  being duly sworn, deposes and says that he/she is an
employee of the State Tax Commission, that he/she is over 18 years of age'  and
that on che 18th d.ay of February, L986, he served the wlthln not ice of Decislon
by cert i f led nai l  upon El l lot t  Glassr the representat lve of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r^/rapper addressed as fol lows:

E l l lo t t  G lass
Rose, Feldman, Radin, Pavone & Skehan
805 Third Avenue
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under t ,he excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representat lve
of the pet i t ioner herein and that the address set forth on sald wrapper l -s the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
18 th  day  o f  Feb rua ry r  1986 .

thor ized to
rsuant to Ta

inl"ster oaths
sec t i on  I 74
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

F e b r u a r y  1 8 , 1 9 8 6

Joseph F. McCrindle
c/o Rose, Feldman, Radin, Pavone & Skehan
805 Third Avenue
New York, NY L0022

Dear Mr. McCrindle:

Please take not lce of the Decision of the State Tax Commlsslon enclosed
herewith.

You have now exhausted your right of review at the administratlve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse decision by the State Tax Commisston may be lnstituted only under
Art lc le 78 of the Civi l  Pract ice Law and Rules, and musE be conmenced ln the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date of rhis not ice.

Inqulries concernlng the computation of tax due or refund allowed ln accordance
wlth thls decision may be addressed to:

NYS Dept. Taxatlon and Finance
Law Bureau - Li t lgat lon Unlt
Bui ldlng /19, State Campus
Albany, New York L2221
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t toner rs  Representa t ive
E l l lo t t  G lass
Roser Feldman, Radin, Pavone & Skehan
805 Thlrd Avenue
New York, NY 10022
Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH F. McCRINDLE

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Incone Tax under Lr t ic le  22
of  the Tax Law for  the Year 1980.

DECISION

Pet i t ioner ,  Joseph F .  McCr ind le ,  c /o  Rose,  Fe ldman,  Rad in ,  Pavone &

Skehan, 805 Third Avenue, New York, New York 10022, f l led a pet i t ion for

redetermi-nat. ion of a def ic iency or for refund of personal income tax under

Ar t i c le  22  o f  the  Tax  Law fo r  the  year  1980 (F i le  No.  46892) .

A hearing was held before Al1en Caplowalth, Hearing Off lcer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York'  New

York ,  on  Ju ly  23 ,  1985 a t  2245 P.M. ,  w l th  add i t lona l  in fo r rna t , ion  to  be  submi t ted

by  August  19 ,  1985.  Pet i t ioner  appeared by  Rose,  Fe ldman,  Rad in ,  Pavone &

Skehan (E l l io t t  G lass ,  C.P.A. ) .  The Aud i t  D i .v is ion  appeared by  John P.  Dugan,

E s q .  ( A n g e l o  A .  S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner i .s ent i t led to a net operat ing loss carryover from

previous years to the year in lssue where al l  returns, including the return for

the year in issue, were f i led subsequent to the commencement of the audlt .

FINDINGS OF FACT

1 .  P e t i t i o n e r ,  J o s e p h  F .

va r i ous  res iden t i a l  p rope r t i es

I le  operated these propert ies at

$ 1 , 1 3 0 , 0 0 0 . 0 0  b e t w e e n  1 9 7 1  a n d

McCrindle,  a res ident

wi th in New York State

cons ide rab le  l osses .

L978 .  The  u ra jo r i t y  o f

of  New Jersey,  owned

f rom 1971  th rough  1980 .

Such losses tota l led

the New York propert ies
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were  so ld  a t  a  loss  7n  1975,  1976 and,  L977.  Pet i t ioner  a lso  rece ived $250,000.00

from a New York resident trust dur ing this period; t ,hus, his net losses were

$880,000.00 .  In  L979 and 1980r  pe t l t ioner  so ld  some o f  h is  New York  p roper t ies

a t  a  p r o f i t .

2 .  On June 7 ,  1982,  the  Aud i t  D iv is ion  sent  a  le t te r  to  pe t i t loner

informing him that infornat ion received by the Divis ion indicated thar in 1980

he derived lncome frorn the sale of property located in New York, but that no

New York income tax return had been f i led under his name. Pet i t ioner repl led

that since he had New York net losses for the years 1971 through 1979, he f i led

no New York nonresident returns for those years. He also repl ied that had such

returns been f i led, there would have been a New York State net operat ing loss

carryover avai lable to pet i t ioner which would have exceeded his 1980 New York

income result ing in no New York tax. Pet i t ioner reported his New York losses

on his Federal  returns fron 1971 through 1979; however,  his income from outside

New York was substant ial  and he had no net operat ing loss for Federal  income

tax  purposes .

3 .  On February  24 ,  1983r  pe t i t ioner  f i led  New York  S ta te  income tax

nonresldent returns for each of the taxable years 1971 through 1980. On each

of the returns for the years 1971 through 1978, pet i t ioner reported New York

net  opera t ing  losses  as  fo l lows:

t 9 7 t  $  3 , 7 3 6 . 0 0
1 9 7 2  5 5 ,  1 5 7 . 0 0
t 9 7 3  8 2 ,  l 2 o . o o
r 9 7  4  5 9  , 7  6 6  . 0 0
L 9 7 5  9 9 , 0 0 8 . 0 0
L 9 7 6  L 6 9 , 7 6 7  . 0 0
t977 257,Z5 l .0O
1 9 7 8  1 4 5 , 7 8 3 . 0 0

For  1979,  pe t i t ioner  had New York  ad jus ted  gross  income o f  $36,819.00 .  I Ie

car r led  fo rward  h is  ne t  opera t ing  losses  f ron  1975 th rough 1978 to ta l l ing
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$671,809.00  to  o f fse t  h is  income resu l t ing  in  a  ne t  opera t ing  loss  ava l . lab le

fo r  car ryover  o f  $634,990.00 .  In  1980,  pe t i t ioner  repor ted  New York  ad jus ted

gross  income o f  $87,165.00  aga ins t  wh ich  he  app l led  h is  ava l lab le  ne t  opera t ing

loss result ing 7n zero New York tax and a net operat ing loss avai lable for

c a r r y o v e r  o f  $ 5 4 7 , B 2 5 . 0 0 .

4 .  0n  Septernber  l ,  1983,  the  Aud i t  D iv is ion  lssued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  asser t ing  persona l  lncome taxes  due o f  $8 ,317.66 '  p lus

p e n a l t y  o f  $ 3 , 0 3 5 . 9 4  a n d  i n t e r e s t  o f  $ 2 , 3 6 0 . 5 5 ,  f o r  a  t o t a l  d u e  o f  $ 1 3 , 7 1 4 . 1 5

for the year 1980. A Statement of Personal Income Tax Audit  Changes lssued

May 13, 1983 explained that pet i t ionerts New York taxable income r^ras recomputed

to  be  $41r819.00  and tha t  the  ne t  opera t ing  loss  car ryover  was d isa l lowed

because "Ehe losses  were  no t  c la imed in  the  loss  years .  "  Pe t i t ioner  does  no t

object to the recomputat ion of taxable income, but maintains chat he has a

suff ic ient net operat ing loss carryover to reduce his New York income for 1980

to  zero .

CONCLUSIONS OF LAW

A.  That ,  dur ing  the  year  in  i ssue,  a  ne t  opera t ing  loss  cou ld  be  car r l ,ed

back three years. Any amount not used to offset income in the three yeara

could be carr led over to as many as seven years fol lowing the loss year ( f ive

years  fo r  ne t  opera t ing  losses  lncur red  in  tax  years  ended be fore  I976) .

I . R . C .  S S 1 7 2 ( a )  a n d  1 7 2 ( b ) .

B.  Tha t  sec t i on  632 (b ) (3 )  o f  t he  Tax  Law p rov ides  tha t ,  w i t , h  respee t  t o

nonresident  i .nd iv iduals,  t ' Id ]educt ions wi th respeet  to eapi ta l  losses '  net

long- term capi ta l  gains and net  operat ing losses shal l  be based sole ly  on

lncome, gain,  Ioss and deduct ion der ived f rom or  connected wi th New York

sources,  under regulat ions of  the tax commisslon,  but  otherwise shal l  be
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determined ln the same manner as the corresponding federal deductlons." A

nonresident may clain a New York net operating loss deduction carryback or

carryover even i f  hls Federal  incorne tax return does not ref lect an actual net

opera t ing  loss .  Graham v .  S ta te  Tax  Cornmlss j -on ,  48  A.D.2d,  444.

C. That sect ion 687(d) of the Tax Law imposes a l in i tat ion on the period

during which a clalm for refund rnay be filed for an overpayment attributable to

a net operat ing loss carryback. The Audlt  Divis ionts rel iance on thls sect lon

is rnisplaced in that neither a clain for refund nor a carryback is involved in

the instant case. There is no period of Li . rni tat ions for f l l lng rerurns. The

llnitation applles only to claiming a refund. The only time liuitation applicable

to clalrning a net operating loss carryover occurs where the taxpayer elects to

forego the three year carryback in which case the loss may be carr led forward

only.  Such electLon must be made by the return due date, includlng extensions'

for the tax year of the net operat ing loss for which the elect lon ls to be in

e f f e c r .  I . R . C .  $ 1 7 2 ( b )  ( 3 )  ( C ) ;  2 0  N Y C R R  1 3 1 . 7 ( c )  ( 2 )  ( i i )  e f f e c t i v e  N o v e m b e r  1 9 ,

1984. Pet i t ioner r^ras not subject to the lat ter l in i tat ion because he had net

operat ing losses for the three year carryback periods for the years 1975

through 1978 thus enabling hiur to carry over the losses for 1975 through 1978

to L979 and 1980. The fact that the returns for 1971 through 1980 l tere not

t i rnely f i led is immaterial  s ince pet i t ioner was not clalming a refund of an

overpayment attr lbutable to a net operat ing loss carryback. Therefore, pet i t ioner

is al lowed a net operat ing loss carryover for taxable year 1980.



D. That the pet i t i -on of

Def ic iency issued September l ,

DATED: Albany, New York

'  i : ;  i '  . r
t  LL ,  l l "  L l  i : " t  . . : \ '
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Joseph F. McCrindl-e is granted and the Not lce of

1983 is  cance l led .

STATE TAx COMMISSION

PRESIDENT


