
STATE OF NEW YORK

STATE TAX COMMISSION

In the I ' latter of
o f

Jera ld R.  & Ruth AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income 6
UBT under Art ic le 22 e 23 of the Tax Law for the :
Y e a r  L 9 7 4  -  1 9 7 9 .

State of  New York :
S S .  :

County of Albany :

David Parchuck,  being duly sworn,  deposes and says that  he ls  an employee
of  the State Tax Cornmiss ion,  that  he ls  over  18 years of  age,  and that  on the
3 rd  day  o f  Janua ry ,  1986 ,  he  se rved  the  w i th in  no t i ce  o f  Dec i s i on  by  ce r t i f i ed
mai l  upon Jera ld R.  & Ruth M. McCrackin,  the pet i t ioner  in  the wi th in
proceedinB,  by enclos lng a t rue copy thereof  in  a securely  sealed postpaid
vrrapper addressed as fo l lows:

Jera ld R.  & Ruth M. McCrackin
796I  Batavia Staf ford Townl ine Rd.
Batavia,  NY L4020

the  Pe t i t l on

M. McCrackin

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that, the address set
o f  the  pe t i t ioner .

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee is  the pet i t ioner
forth on sald wrapper is the last knornm address

Sworn to before me th is
3 rd  day  o f  Janua ry ,  1986 .

s ter  oa ths
pursuant to Tax Law sect i"on I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 3, 1986

Jerald R. & Ruth M. McCracki"n
7961 Batavia Stafford Townl lne Rd.
Batavi"a, NY 14020

Dear  Mr .  &  Mrs .  McCrack ln :

Please take not ice of  the Decls ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, a proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Conmlssion may be inst i tu ted only
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in
the Supreme Court of the State of New York, Albany County, \^Tithin 4 months from
the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed ln accordance
wi th th is  deci -s ion may be addressed t ,o:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat ion Unlt
Bu i ld ing  #9 ,  S ta te  Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JEMLD R. and RUTH M. MC CRACKEN

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income and Unincorporated
Business Taxes under Ar t ic les 22 and 23 of  the
Tax Law for  the Years L974 through 1979.

l .  On December  11 1980 the  Aud l t  D lv is ion  issued

and Ruth M. McCracken a statement of personal income tax

years I975 and 1976 asser t ing addi t ional  pe{sonal  income

Pet i t ioners ,  Jera ld  R.  and Ruth  1"1 .  McCracken,  796I  Batav ia  S t ra f fo rd

Townl ine Road, Batavia, New York 14020, f i led a pet i t ion for redeterminat ion of

a def lc iency or for refund of personal income and unincorporated buslness taxes

under Articles 22 and, 23 of the Tax Law for the Years 1974 throlugt, 1979 (File

Nos.  34028,  34650,  34651 and 34652) .

A fo rma l  hea r i ng  was  he ld  be fo re  James  J .  Mor r i s ,  J r . ,  Hea r l ng  O f f l ce r '  a t

t he  o f f i ces  o f  t he  S ta te  Tax  Conmiss i . on ,  S ta te  O f f i ce  Bu i l d i ng ,  65  Cour t

S t ree t ,  Bu f fa lo ,  New York ,  on  June  19 ,  1985 ,  a t  12 :00  Noon .  Pe t i t i one r  appea red

by Alber t  J .  Br ightenf le ld.  The Audi t  Dlv is j -on appeared by John P.  Dugan,  Esq.

(Debo rah  Dwyer ,  Esq . ,  o f  counse l ) .

ISSUE

Whether pet i t ioner Jerald McCrackents act iv i t ies as an lnsurance agent for

Farmers and Traders Life Insurance Conpany for the years L974 thro'ugli. 1979

conscituted the carrying on of an unincorporated business thereby subject lng

the income received by pet i t ioner therefrom to unlncorporated business tax.

FINDINGS OF FACT

DECISION

to  pe t i t ioners  Jera ld  R.

audit changes for the

t a x  o f  $ 9 1 . 9 0  f o r  t h e



year 1975 and $70.45 for the year 1976 plus accrued interest based upon "unreported

federa l  aud i t  changes. t '

2 .  On December  11 ,  1980,  the  Aud i t  D iv is ion  a lso  lssued to  pe t i t ioners  a

statement of personal income tax audit  changes for the years 1977 and. L978.

Among o ther  ad jus tments ,  pe t i t ioners '3o in t  re tu rns  fo r  such years  were  r rconver ted

to separate returns to reduce total  tax due".  Said statement showed (a)

c red i ts  o f  $131.88  fo r  the  year  1977 and $290.66  fo r  the  year  l97B as  recomputed

tax due for the "husbandtt  together with accrued interest and (b) tax due of

$24.53  fo r  the  year  1977 and $145.60  fo r  the  year  1978 as  taxes  due fo r  the

"wife" t ,ogether with accrued interest for a net total  credit  of .  $297 .03.

3. 0n December 11, 1980 statements of unincorporated business tax audit

changes were issued to pet i t ioners assert ing unincorporated business tax due of

( a )  $ 7 7 3 . 4 5 ,  $ 1 , 0 7 4 . 3 7  a n d  $ 8 7 9 . 5 3  f o r  t h e  y e a r s  1 9 7 4 , 1 9 7 5  a n d  L 9 7 6  r e s p e c t i v e l y

a n d  ( b )  $ 1 , 1 3 6 . 6 3 ,  $ 9 4 : . 7 5  a n d  $ 6 t t . 3 5  f o r  t h e  y e a r s  1 9 7 7 ,  1 9 7 8  a n d , 1 9 7 9

respec t ive ly  p lus  accrued ln te res t .

4 .  On March  25 ,  19Bl  no t i . ces  o f  de f ic iency  were  issued as  fo l lows:

(a) to pet i t ioners Jerald and Ruth McCrackin (sic) for the
years  L974,  1975 and 1976 asser t ing  add i t iona l  tax  o f
$2 ,889.70  p lus  accrued in te res t  (Not ice  /1A8008102381)

(b) to pet i t ioners Jerald and Ruth McCrackin (sic) for the
years  1977 and 1978 asser t ing  add i t iona l  tax  o f  $1 ,657.9O
plus  accrued in te res t  (Not i . ce  #A8008102391)

(c) to pet i . t ioner Ruth McCrackin (sic) for the years 1977
and 1978 asser t ing  add i t iona l  tax  o f .  I70 .13  p lus  accrued
i .n te res t  (Not ice  #A8008102392)

(d) to pet i t ioners Jerald and Ruth McCrackin (sic) for the
year  1979 asser t ing  add i t lona l  tax  o f  $611.35  p lus  accrued
in te res t  (Not ice  / /A8008102401)

5. Pet i t ioners f i led New York State personal lncome tax returns on a

"marr ied f i l ing a jolnt  return" basis for the years 1976 through 1979.
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6. Pet i t ioner Jerald McCracken dld not f i - le an unincorporated business

tax return for the years L974 through 1979.

7. Pet i t ioners did not personal ly appear and test i fy ln their  behalf  at

the hearing.

8. Submitted at the hearing was a copy of a contract dated NIay 4, 1967

(rtContractt ' )  between Jerald lulcCracken and Farmers and Traders Li fe Insurance

Companyr ("F & T Co.")  together with several  amendnents thereto,

9. The latest dated amendment to the Contract i .s one dated October 31'

1969 al though several  at tachments to the Contract,  such as commisslon schedules'

appear  to  bear  p r in t  da tes  fo r  the  years  I970r  1971 and L972.

10. Although certain amendments to the Contract provide that Jerald

McCracken for certain periods was an t tAgency Managert '  and as such was salar ied

and I 'shal l  be an employee", the amendment,  dated October 31, 1969 states that such

perlods vrere terminated pr ior to that amendment and that as of October 31, 1969

pet i t ioner acted solely as a general  agent of Farmers and Traders Li fe Insurance

Company and not as an agency manager thereof.

11. Insofar as is pert inent herein the Contract with amendments provided:

"The General  Agent agrees to devote his ent i re t ime exclu-
sively to the business of said Company, and pronpt ly
forward to the tlome Offlce of the Conpany all appllcations
for insurance obtained by him, or by persons in his employ
or under his control ,  and neither direct ly nor indirect ly
to work for any other li.fe insurance company or engage in
any other buslness or occupat lon.

Nothing contained herein shal l  be construed to create the
relationship of employer and employee between the Company
and the General  Agent.  Within the terr i tory descr ibed, the
General Agent shal l  be free to exerci .se his own judgment as
to the persons he wi l l  sol ic i t  for l i fe insurance, but the
Company may from time t.o time prescribe rules and regulations
respect ing the conduct of the business covered hereby'
which rules and regulat ions, not interfer ing with such



f reedom of  act ion,
the General  Agent . "

L2.  An at tachment  to the
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shal1 be observed and conformed to by

Cont , rac t  p rov ides :

"To assist  you in the developrnent of your agency, the
Company wi11, unt i l  further not i .ce on the basis out l ined
herein, relmburse you for legi t inate expenses incurred in
connect, ion therewith, to the extent of said legi t imate
expenses, but,  not exceeding the amounts set forth below.
All such expenses are to be itemized and substantiated by
receipts or ver i f i .able vouchers and statements signed by
you and submltted to the llone Office in the form and manner
prescr lbed by the Company.

(1) The paid-for business of your Agency during each
calendar year will determine the maximum amount of your
expense reimbursement allowable for the next calendar year
when and as premiums are paid at the Home Off lce as fol lows:

F r o m  $  5 0 ' 0 0 0  t o  $  9 9 , 0 0 0  p a l d - f o r  b u s i n e s s . . . $ : . 5 0  p e r  t h o u s a n d
From $100,000 to  $199,000 lnc lus ive  .$5 .00  per  thousand
Fron $200,000 to  $349,000 inc lus lve .  $5 .50  per  thousand
Fron $350,000 to  $499,000 inc lus ive  .$6 .00  per  thousand
$500,000 or  more  $6 .S0 per  thousand

* *

(3) The above schedule is subject to the fol lowing except, lon:

* * *

(e) fne maxlmum expense reimbursement allowed on the
juven i le  po l i cy  wh ich  inc reases  $1 ,000 to  $5 ,000 a t  age 2 l
wi l l  be $4.00 per thousand on ini t ia l  face amount.  A11
other juvenile forms will have expense reimbursement of
$4 .00  per  thousand on  po l i c ies  w i th  $2 ,000 or  more  fac t
amount .  t t

13. Pet l t ioner Jerald McCrackenrs business income includes his expense

reimbursement allowance .

14. Pet i t . ioner Jerald McCrackenfs "Agents Annual Report  -  Expense

Reimbursement Al lowance" for the years I974 through 1979 ref lect:

(a) 100% of pet i t ionerrs income for the year 1974 was frorn
F & T  Co.  H is  agency  expenses  fo r  the  per iod  IO l I lT3
through lL/74 was $L4,575.69 and his expense reinbursement
a l lowance (EM)  rece ived was $12,888.12 .
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(b )  592 o f  pe t i t ioner rs  income fo r  the  year  1975 was f ron
F  &  T  C o .  H i s  t o t a l  e x p e n s e s  w e r e  $ L 9 , 3 2 9 . 3 2 ,  $ 1 8 , 9 7 8 . 4 6
of which he al located to F & T Co. and his EM received was
$  l 9  ,  1 6 2 .  2 0 .

(c )  962 o f .  pe t i t ioner ts  income fo r  the  year  1976 was f ron
F & T  Co.  H is  expenses  a l loca ted  to  F  & T  Co.  were  $18,725,07
and h is  ERA rece ived was $L6,437.64 .

(d) 997" of.  pett t ionerrs income for the year 1977 was fron
F & T  Co.  H is  expenses  a l l -oca ted  to  F  & T  Co.  were  $17,572.73
and h is  ERA rece ived was $L5,534.73 .

(e) 997" ot pet i t ionerrs income for the year 1978 was fron
F & T  Co.  H is  expenses  a l loca ted  to  F  & T  Co.  were  $L7,399.26
and h is  EM rece ived was $17,349.44 .

(f)  957" of pet i t ioner 's income for the year 1979 was from
F & T  Co.  H is  expenses  a l loca ted  to  F  & T  Co.  were  $22,822.75
and h is  ERA rece ived was $ I9 ,450.64 .

15. There were "schedule C - Prof i . t ,  or (Loss) from Business or Professionrl

forms attached to pet i t ionerst returns for the years 1976 and 1979. Some of

the expenses reported per the Schedule C were not reported in the same amount

on the ERA Annual Report  (eg. wages and salar ies),  whi le other expenses were

repor ted  exac t , l y  the  same on bo th  repor ts  (eg .  te lephone) .  Pet i t ioner  Jera ld

McCracken showed deduct ions on his Schedule C for depreciat ion and t ' interesc

on business indebtedness" which expenses did not appear as a permissible

expense on the ERA Annual Report.. Furthermore, petitioner Jerald McCracken

on h ls  Schedu le  Cfs  showed a  deduct ion  fo r  "o f f i ce  expenses  in  homet 'and no

deducti.on for rent, whereas his ERA reports showed annual deductions for rent

which amounts (rent/ot f ice expenses) were not equa1.

16 .  The Schedu le  Crs  ( f ind ing  o f  fac t  15)  re fe rs  to  the  bus iness  name as

the "Jerald R. McCracken Agency".

17. Information provlded on pet i t ionersf returns showed that pet i t ioner

Jerald McCracken paid his own social  securi ty taxes and had no withholding fron

the monies paid to hirn by F & T Co.
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18. I t  is c lear from the returns as f i l -ed that pet i t ioner Ruth McCracken was

not involved in pet i t ioner Jerald McCrackenfs insurance business.

L9 .  The Not ice  o f  Def ic iency  w i th  respec t  to  the  years  L974,1975 ar .d  1976

(Notice i1A8008102381) asserted taxes due with respect to personal income taxes

for the years 1975 and 1976 and unincorporated business taxes for the years 1974

through L976.

20. The Notice of Def ic iency with respect to the years 1977 and 1978

(Not ice  i1A8008102391)  asser ts  tax  due w i th  respec t  to  un incorpora ted  bus iness

taxes due for such years reduced by the personal income tax credit shown due

with respect to pet i t ioner Jerald l lcCracken for such years.

2I.  There rdas no evidence or test imony as to:  (a) whether or not the

Contract was in effect for the years 1974 through 1979, (b) whether pet i t loner

Jerald McCrackenrs expense reimbursement allowance for such years was couputed

as per the Contract (as a percent of commissions) or otherwise and (c) the

amount of supervision or cont,rol  exercised by the pr incipal Farners & Traders

Insurance Company over the act iv i t ies of i - ts agent Jerald McCracken.

CONCLUSIONS OF LAW

A. That the degree of direct,ion and control exercised by a principal i.s

of paramount importance when determining whether a taxpayer is an employee or

i ndependen t  con t rac to r  (Ma t te r  o f  G reene  v .  Ga l lman ,  39  A .D .2d  270 ,  a f f t d .33

N.Y.2d 778).  That  an employee-employer  re lat ionship ex ls ts  where the pr inc ipal

has the r ight  to  contro l  and d i rect  the indiv idual  per forming serv icesr  r lo t

only  as to the end resul t  to  the accompl ished,  but  a lso as to the means and

detai ls to be employed ({elqqer of Llbeqqen v:&l lnan, 41 N.Y.2d'  774).

B. That the record ln this matter is basical ly void of any substant ial

evidence on the key elenent of direct, lon and control  except to the extent that
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the Contract  prov ides that  pet , i t ioner  Jera ld McCracken was general ly  not  subject

t . o  d i rec t i on  and  con t ro l  (F ind ing  o f  Fac t  t ' 1 l t ' ) .  Acco rd ing l y ,  pe t i t l one r

Jera ld McCracken has fa i led to susta in the burden of  proof  imposed by sect ions

722 and 689(e)  of  the Tax Law to show that  h is  act iv i t ies as a general  agent  of

Farmers & Traders Insurance Company were contro l led to the degree necessary to be

considered an employee wi th in the purv iew of  subdi .v is ion (b)  of  sect ion 703 of  the

Tax  Law and  20  NYCRR 203 .10 .

C. That al though pet i t i "oner Jerald McCracken recelved substant ial  amounts as

reinbursement of expenses (which he reported as income) it appears tt lat such moni.es

were ln  the nature of  increased commissions rather  than actual  expense re imburse-

ments as evidenced, inter al ia,  in part icular,  by the fact that his relmbursement

for  the year  1975 exceeds h is  a l located expenses.  (See Findings of  Eact  " I2" ,

"14"  and r r l5 t ' ) .  Pet i t ioner  Jera ld MeCracken therefore is  not  wi th in the "except ion"

gui .del ines to ' rmaintenance of  an of f ice"  of  2O NYCRR $203.14(b)  of  the Commisslon

Regu la t i ons .

D.  That  pet i t ioner  Jera ld McCracken's act iv i t ies as a general  agent  dur i ,ng

the years 1974 through 1979 const . i tu ted the earry ing on of  an unincorporated business

pursuant  to sect ion 703(a)  of  the Tax Law and the income der ived f rom said act iv i ty

i s  sub jec t  t o  un inco rpo ra ted  bus iness  tax  i nposed  by  sec t i on  701 (a )  o f  t he  Tax  Law.

E.  That  there being no ev idence or  test imony by pet ic ioners wi th respect

to the asser ted income tax def ic iencies for  the years 1975,  1976,  1977 and,  1978

they are susta ined and there being no request  for  a greater  def ic iency at  or

before the hear ing by fhe Audi t  Div is ion the income tax credi ts  for  the years

L977  and  1978  a re  g ran ted .  (See  F ind ings  o f  Fac t  t ' 2 "  and  "20 " ) .

F.  That  pet i t ioner  Ruth McCracken was not  connected wi th the operat ion of

her  husbandrs unincorporated buslness.
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G. That in accordance with Conclusions of Law "D'r ,  "Ett  and "Ft ' :

(a) Not ice / /48008102381 relat i .ng to the years I974, I975
and 1976 is sustained against petitioner Ruth McCracken
only insofar as the def ic iency thereon asserted relates to
personal income tax and is otherwise sustained in ful l  wi th
respect to pet i t ioner Jerald McCracken.

(b) Notlce /14800810239 reLating to the years 1977 and 1978
is cancelled with respect to petl-tioner Ruth McCracken and
said not ice is otherwise sustained in ful l  wi th respect to
pet i t ioner Jerald McCracken.

(c) Not lce / /48008102382 wlth respect to the years 1977 and
1978 is sustained in ful1 against pet i t ioner Ruth McCracken
and

(d) Not lce / fA800810240I relat ing to the year 1979 is cancel led
with respect to pet i t ioner Ruth McCracken and sald not lce of
def ic iency ls otherwise sustained in ful l  against pet i t ioner
Jerald McCracken.

Said not ices are sustained as above noted together with appl icable interest as

by law allowed including such interest as nay required by law be allowed with

respect to the credits due pet i t ioner Jerald McCracken in respect of the years

L977 and 1978.

H. That the pet i t ions of Jerald R. and Ruth M. McCracken are granted to

the extent  noted in  Conclus ion of  Law "G" and are in  a l l  o ther  respects denied.

STATE TAX COMMISSIONDATED: Albany, New York

JAN 0 3 1986
PRESIDENT


