
STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter

Donald A. Maxwell

of  the Pet i t ion
o f
& Julie A. l,Iaxwell AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LrticLe 22
of the Tax Law for the Years 1977 through 1979.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she ts an employee of the State Tax Courmlssion, that he/she ls over 18 years
of age, and that on the 15th day of September, 1986, he/she served the within
notice of Decislon by certified mail upon Donald A. MaxweLl & Julie A. Maxwel-l-
the pet l t ioners in the within proceeding, by encloslng a true coPy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Donal-d A. Maxwell & Julie A. Maxwel-1
P . O .  B o x  1 0 5 2
887 Sundial  Circle
S is te rs ,  0R 97759

and by depositLng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the pet l t ioner
herein and that the address set forth on sald wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me thls
15 th  day  o f  September ,  1986.

ter  oat
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Donald A. MaxwelL & Jul-ie A. Maxwell AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic lency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Years 1977 through 1979.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an ernployee of the State Tax Cornmission, that he/she ls over 18 years
of age, and that on the 15th day of September, 1986, he served the wlthin
not lce of Decision by cert i f l -ed maLl upon Robert  J.  Trenga, the representat lve
of the petitioners in the within proceeding, by encl-osing a true copy thereof in
a securely seal-ed postpald wrapper addressed as fol l -ows:

Robert  J.  Trenga
309 McCool Avenue
E.  Syracuse,  NY 13057

and by deposit ing same enclosed ln a postpaid properly addressed wrapper Ln a
post off ice under the exclusive care and custody of the United States Postal-
Servlce within the State of New York.

That deponent further says that the said addressee ls the rePresentat ive
of the pet i t ioner herein and that the address set forth on sald wrapPer ls the
last knorrm address of the representat ive of the pet i t ioner.

Sworn to before me this
15 th  day  o f  September ,  1986.

to administer oat
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O B . K  1 2 2 2 7

September 1 5 ,  1 9 8 6

Donald A. Maxwell &
P . 0 .  B o x  1 0 5 2
887 Sundtal  Circle
S ls te rs ,  OR 97759

Julle A. Maxwell

Dear Mr. & Mrs. Maxwel l :

Please take not ice of the Decislon of the State Tax Commisslon enclosed
herewl.th.

You have now exhausted your rlght of review at che adminlstrative level.
Pursuant to sectlon(s) 690 of the Tax Law, a proceeding in court to revLew an
adverse decLsion by the State Tax Conmlssl.on may be instituted only under
Article 78 of the Clvll Practlce Law and Rulesr aod must be commenced ln the
Supreme Court of the State of New York, Albany County, withln 4 nonths froo the
date of thls not lce.

InquLrles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatloo Bureau
Assessment Review UnLt
Bul lding i l9,  State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaurs Representat ive

Pett t toner t  s Representat lve :
Robert  J.  Trenga
309 McCool Avenue
E.  Syracuse,  NY 13057

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet, l t ion

o f

DONALD A. MAXI4/ELL AND JULIE A. t'fAXIdELL

for Redeterminat lon of a Def l"clency or for
Refund of Personal Incone Tax under ArtIcLe 22
of the Tax Law for the Years L977 through 1979.

DECISION

Pet i t ioners ,  Dona ld  A .  Maxwel l  and Ju l le  A .  Maxwel l ,  P .O.  Box  1052,  887

Sundlal  Clrcle,  Slsters, Oregon 97759, f l led a pet l t lon for redeterninat ion of

a def ic lency or for refund of personal tncome tax under Art ic le 22 of the Tax

Law for the years L977 through 1979 (Fl le No. 33901).

A hearing was held before Arthur Bray, Hearing Off lcer,  at  the offLces of

the State Tax Co'nmisslon, 333 East Washington Street,  Syracuse, New York, on

October  8 ,  1985 a t  9 :15  A.M. ,  w i rh  a l l  b r ie fs  to  be  f l led  by  Decenber  2O,  1985.

PetLt ioners appeared by Robert  J.  Trenga. The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  (James De l la  Por ta r  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ionersr horse breedlng buslness was an act iv l ty engaged ln

for prof l t  withln the meanlng of sect ion 183 of the Internal Revenue Code.

FINDINGS OF FACT

1 .

on one

On this

of Farn

2 .

for the

Petl- t ioners, Donald A. Maxwel l  and Jul ie A. Maxwel l ,  f l led separately '

return, a New York State Income Tax Resldent Return for the year L977.

re tu rn ,  Dona ld  Maxwel l  reporced a  fa rm loss  o f  $L6r292,97 .  A  schedu le

Income and Expenses was not attached to this return.

Pet l t loners f11ed jolnt ly a Ner^r York State Income Tax Resldent Return

year L978. Mr. Maxwell reported on the schedule of Farm Income and
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Expenses ,  wh ich  hras  a tcached to  th is  re tu ror  : r  g ross  pro f ic  o f  $191024.23 .

This gross prof l t  consisted of lncome from, among other things, horse boardlng

o f  $ 1 3 , O 3 7 . 8 8 ,  h o r s e  t r a i n i n g  o f  $ 3 , 3 8 7 . 4 3 ,  b r e e d i n g  f e e s  o f  $ 1 , 1 5 0 . 0 0 r  s h o w

income of $788.00 and lncome fron the sale of a f l l ly of  $508.25. The return

also reported total  deduct ions of $34,374.75 whlch lncluded depreciat lon of

$ 5 , 9 6 9 . 6 0 .  T h e  f o r e g o i n g  r e s u l t e d  i n  a  n e t  l o s s  o f  $ 1 5 , 3 5 0 . 5 2 .

3. Pet i t loners f l led jolnt ly a New York State Income Tax Resident Return

for the year L979. The schedule of Farm Income and Expenses disclosed that the

bus lness  had a  gross  tncome o f  $18,819.14  cons is t lng ,  in  par t ,  o f  lncone f rom

board ing  horses  o f  $11,812.73 ,  tsa ln lng  horses  o f  $6 ,131.00  and show lncome o f

$617.00. However,  the busl"ness had total  deduct lons of $37,214.06, incl-udl"ng

d e p r e c l a t l o n  o f  $ 9 , 2 6 I . 4 8 ,  r e s u l t i n g  i n  a  n e t  l o s s  o f  $ L 8 , 3 9 4 . 9 2 .

4 .  On March  11 ,  1981,  the  Aud l t  D l -v is ion  issued th ree  no t lces  o f  de f lc iency .

The f i rst  Not ice of Def lc iency was issued to Jul le A. Maxwel l  for the year 1977

and asser ted  persona l  lncome t ,ax  due o f  $16.52 ,  p lus  ln te res t  o f  $4 .52 ,  fo r  a

balance due of $21.04. The second Notice of Def lc iency was lssued to Donald A.

Maxwel l  for the year 1977 and asserted personal lncome tax due of $L,782.35'

p lus  in te res t  o f  $487.13 ,  fo r  a  to ta l  amount  due o f  $2 ,269.48 .  The th l rd

Notice of Def ic lency was issued to Donald A. Maxwel l  for the years 1978 and

1979 asser t ing  a  de fLc lency  o f  persona l  lncome tax  in  the  amount  o f  $4 '517.58 ,

p lus  in te res t  o f  $647.65 ,  fo r  a  to ta l  amount  due o f  $5 ,165.23 .  To  the  ex ten t

at issue herein, the noEices of def l -c iency $rere premlsed upon the Audlt  Divis l .onts

posit ion that pet l t lonerst act lv l t les of breedlng, tralnLngr showtng and raclng

horses were not engaged in for prof l t .
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5. Prior to the cornmencement of the audit which 1ed to the notices at

lssue herein, the Internal Revenue Service audited pet i t ionerst tax returns

for the years 1977 and. 1978. The Internal Revenue Service required an asset '

which had been expensed, to be capital ized and adjusted the depreciat ion on

another asset.  No considerat ion was given as to whether pet i t ioners were

engaged in a business for prof i t .  Since the Internal Revenue Service had

examlned petttionersr income and expenses for L977 and, L978, the Audlt Division

concentrated on pet i t ionersr income and expenses for I979.

6. During the years in issue, Mr. Maxwel l  operated a sole proprietorship

knornm as Top View Arabtans (ttTop Vlewr') in Port Byron, New York. The business

act iv i ty consisted of the boarding, t raining, breeding and showing of horses.

7 . The business premlses r^rere located across the road fron the taxpayers I

residence and consisted of one hundred thlrty-six acres of seml-wooded land

containing a sixty foot by one hundred twenty foot stable built in 1972 and a

thir ty foot by sixty foot stable bul l t  in L974. Top View had two barns providlng

for a total  of  s ixteen stal ls.  During the busy season, January through September,

a seventeenth stal l  could be created through the use of a patt i t lon. I t  was

pet i t lonerst pract ice to keep their  t ! ' ro or three horses Ln the stal ls as wel l

as provide boarding for other people's horses.

8. Mr. Maxwel l  started the horse breedlng business ln 1966. From the

lncept ion of the business unt i l  I979, the business consistent ly reported net

losses. In or about 1980 or 1981, the business began to reduce l ts expenses by

growing its own corn and grain which was used for feed. The portion of the corn

and grain crop which exceeded the businesst orm needs was sold. As a result ,

the buslness started showing a prof i t  in 1981 and cont inued to report  a prof l t

in  1982 and 1983.
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9. Petitioners malntal"ned complete records of their income and expenses

through the use of a slngle entry record keeplng system. These records lncluded

entr les for both personal and bustness expenses. However,  t t  was possl"ble to

dist lngulsh the entr ies for personal expenses from buslness expenses. Pet l t loners

maintained one checking account for both personal expenses and business expenses.

10. Mr. Maxwel-l was enployed full- tlne for Chrysler Corporation throughout

the years in lssue. Mrs. Mamell was employed full tine for General Electric

durlng the year L977. Nevertheless, pet l t toners expended substant lal  t lne and

effort conducting the business actlvittes of Top View. During the year

Mrs. Maxwell worked full tlme for General Electrlcr she worked for the business

during evenings and on her days off .  In 1978 and 1979, she worked on the farn

approximately fourteen hours a day. During the years in l"ssue, Mr. Maxwell

worked a mlnlmum of ftve hours a day for the buslness. Pet{.tionerst actlvlties

lncluded tralnlng, coollng, groomlng and feedlng horses. They would also o11

the track, c lean the alsles, c l ip and cransport  horses. Mr. Maxwel l  also spent

tlne ln transportlng feed and beddlng, spreadlng manure, levellng and wetcing

the rldlng ring, drivlng horses and helplng with hard to handl-e horses.

l"lrs. Maxwell spent tiue gtving riding lessons.

11. Mr. Maxwel l  pald hts chi ldren $10.00 a week for thelr  servtces. In

addition, two other lndl"vLduals asslsted wlth the maintenance of the buslness

tn exchange for the tral"nlng of thelr respectlve horses.

L2. Slnce the lncept lon of the buslness, pet l t l "oners have consulted wlth a

number of lndlvlduals who are knowledgeable ln the horse breedlng and showlng

bus iness .
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CONCLUSIONS OF LAW

A. That Ln order to determlne whether an lndlvLdual ts carrytng on a

trade or buslness, one must examtne whether the tndivldualts primary purpose

and lntentlon ln engaglng ln the activity was to make a proflt (Matter of Ralph R.

and Anna Hartel ,  State Tax ConnissLon, March 13, 1981).

B .  That  sec t lon  1 .183-2(b) ,  Income Tax  Regu la t ionsr  s€ ts  fo r th  some o f

the relevant factors derived princlpally from prlor case law, whlch are to be

consldered in determlntng whether an actlvlty ls engaged ln for proflt. Such

factors include: (1) the manner ln which the taxpayers carrl-ed on the activity;

(2) t f re expert lse of the taxpayer or hls advlsors; (3) the t ine and effort

expended by the taxpayer ln carrying on the activlty; (4) tne expectati"on that

assets used in the act iv i ty nay appreclate ln value; (5) the success of the

taxpayer in carrying on ocher sini lar or dlsslnL1'ar acttv l t ies; (6) the taxpayer 's

hlstory of Lncome or loss wtth respect to the act iv i ty;  (7) the anount of

occaslonal prof l t r  l f  any, whlch ls earned; (8) the f inanctal  status of the

taxpayer; and (9) whether elements of personal pleasure or recreation are

lnvolved.

C. That ln deLerninl"ng whether an actlvity ls engaged in for proflt ' the

pet i t ionerfs int ,ent Ls cons{dered, but greater weight is gtven to the object ive

f a e t s  ( T r e a s .  R e g .  S 1 - 1 8 3 - 2 [ a ] ) .

D. That upon al l  the facts and circumstances presented hereln'  l t  ls

concluded that Top Vlew was operated wl"th the objectl-ve of teaLLzlng a proflt.

The manner of Top Vl-ewrs operation, including the malntenance of complete

records dtsclosing al l  of  the businessts lncome and expenses, the consultat lon

wlth experts concernlng Top Viewrs operatlon, the tlme and effort expended by

pet l . t l "oners in carryLng on Top Vlewrs act lv i t les, and the expectat lon that
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pet l t lonersr horses hrould appreclate ln value, al l  evLdence a good fai th effort

to generate a prof l t .  AccordLngly,  the l lmltat ion on the deduccibt l t ty of

losses ar is ing from act lv i t ies not engaged in for prof l t ,  as provided for in

sect, ion 183 of the Internal Revenue Code, is lnappl icable and the net Losses of

Top Vlew are deduct lble ln ful l .

E. That the petitlon of Donald A. Maxwell and Julle A. Maxwell ls granEed

to the extent of Conclusion of Law "D" and the not ices of def ic lency are to be

modif ied accordingl_y; as modlf ted, the notLces of deftc lency are sustal .ned.

DATED: Albany, New York STATE TAX COMMISSI0N

sEP 151s86 (-Ro oJ-cL)C-L/*-
PRESIDENT


