
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

Cl in ton

o f  t he  Pe t i t i on
ot

C. Mathison AFFIDAVIT OF },IAILING

for Redetermination of a Deficiency or for
Refund of New York State Personal Income Tax
under Articl-e 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the Citv
of New York for the Year 1980.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 30th day of June, L986, he/she served the hr l thin not ice
of Decision by cert i f ied mai l  upon Cl inton C. Mathison the pet i t ioner in the
within proceeding, by encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Cl inton C. Mathison
193 East  91s t  S t ree t
Brook lyn ,  NY IL2 I2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me thLs
30th  day  o f  June,  1986.

says that  the said addressee is  the pet i t ioner

set forth on said wrapper ls the last known address

z



S T A T g  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 30 ,  1986

Cllnton C. Mathlson
193 East  91s t  S t ree t
Brook lyn ,  NY LL2L2

Dear l{r. l-Iathison:

Please take notice of the Declslon of the State Tax Conrnlsslon enelosed
herewith.

You have now exhausted your right of revlew at the adrnloistratlve leveL.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chaptet 46, Ti t le T of
the AdmlnLetrative Code of the Ctty of New York, a proceeding ln court to
revlew an adverse decision by the State Tax Commlssion may be lnstltuted only
under Article 78 of the Clvll Practl.ce Law and Rules, and must be cornmenced ln
the Supreme Court of the State of New York, Albany County, wlthln 4 months from
the da te  o f  th is  no t lce .

Inqul"ries concerning the computat,lon of tax due or refund allowed ln accordance
with this declsion uay be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatl.on Bureau
Assessment Revlew Unit
Bullding /19, State Campus
Albanyr New York 12227
Phone / l  (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

CLINTON C. MATHISON

for Redeterml"nation of a Deflciency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Ti t le T of the Adninistrat lve Code of the Cltv
of New York for the year 1980.

DECISION

Per i t ioner ,  C l ln ton  C.  Math lson,  193 East  91s t  S t ree t ,  BrookJ .yn ,  New York

II2I2, f i led a pet i t lon for redetermLnatlon of a def lc iency or for refund of

New York State personal l-ocome tax under Artl"cle 22 of the Tax Law and New

York City personal lncome tax under Chapter 46, Ttt le T of the Adminlstrat ive

Code of the City of New York for the year 1980 (Ff1e No. 44983).

A hearlng was held before Al len Caplowaith, Hearlng Off lcer '  at  the

off ices of the State Tax Cornrnlssion, Two World Trade Center,  New York'  New

York  on  February  25 ,  1986 a t  1 :15  P.M. ,  w l th  a l l  b r le fs  to  be  subrn i t ted  by

Aprl l  15, 1986. Pet, i t loner appeared pro se. The Audlt  Divis ion appeared by

John P.  Dugan,  Esq.  (Herber t  Kamrass ,  Esq.  o f  counse l ) .

ISSUES

Whether the Audit Dlvlslon properly attributed addttlonal personal income

to pet l t loner based on a sales tax audl. t  of  a partnership of whlch pet l t loner

nas a partner.

FINDINGS OF FACT

1. Cl inton C. Mathison (herelnafter ' rpet l t ioner")  f l led a joint  New York

State Income Tax Resident Return (wlth CLty of New York Personal Income Tax)

with his wife,  Dorothy Mathlson, for the year 1980 wherein the only l tems of
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Lncome reported were Mrs. Mathisonrs wages of $30,984.00 and a rental  loss of

$ 4 , 5 3 2  . 0 0 .

2. On Oetober 2L, 1982, the Audit  Divis ion lssued a Statement of

Personal Income Tax Audlt Changes wherein the followlng adjustments were made

for  taxab le  year  1980:

"Dlstr ibut ive share of addlt ional
tncome as per sales tax audlt

Distrlbutl"ve share of income per
partnershlp return IT-204 - not
report ,ed on return IT-201

net adjustment,

$36 ,254 .00

B ,  164  . 00

$44 ,41g .oo ' l

3. Based on the aforesald statement,  the Audlt  Divis l"on issued a Not ice

o f  Def ic lency  aga ins t  pe tL t loner  on  Februaty  9 ,1983 asser t lng  add i tLona l  New

York State and Clty personal Lncome tax for 1980 of $7,245.00, penalty of

$ 3 6 2 . 0 0 r  p l u s  l n t e r e s t  o f  $ 1  , 6 6 4 . 7 1 ,  f o r  a  t , o t a l  d u e  o f  $ 9 , 2 7 L . 7 L .  S a i d

penalty was asserted for negltgence pursuant to sect lon 685(b) of the Tax Law

and sectton T46-185.0(b) of the Admlnlstrat lve Code of the City of New York.

4. Durlng the year at lssue, petitloner and another lndlvidual were equal

partners in C & C Super Service, a retai l  gasol ine stacl-on located at 259

Enplre Boulevard, Brooklyn, New York 1L225.

5. Pet i t ioner fal led to report  his 1980 dl"str ibut ive share of partnership

lncome from C & C Super Service. Such dlstr ibut ive share was $8,L64.00.

6. The Sales Tax Bureau conducted a narkup audl"t of C & C Super Servlce

for the perlods Septenber 1, L977 through May 31, 1981. Sald audlt  produced a

t o t a l  t a x  d e f i c L e n c y  o f  $ 2 5 , 6 5 5 . 0 0 .

7. Subsequent ly,  an income tax audlt  was performed on pet i t ionerrs 1980

return. Since pet i t , loner fai led to provide the auditor wlth his books and

records, the sales tax audlt  f lndlngs were used as a basis for computing the
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deficlency. The aforestated adjustment of $36,254.00 was computed,lncome tax

accordtng

1 9  8 0

January-February
March-May

June-August
September-November

December

Eo the audit  workpapers, as

GROSS RECEIPTS

fo l lows:

ADDITIONAL GROSS TOTAL GROSS
RECEIPTS PER AUDIT SALES PER AUDIT

9. Pett t ioner l ras provided with copies of al l

tax workpapers and documents. Although sufficient

$  85 ,520 .00
160 ,071 .00
L54 ,2 r2 .40
125 ,203 .00

$582 ,  4 f i . 04

($s00 ,697 .00 ) ,-$%3;0'0''

( $  2 ,  r 60 .00 )
$  73 ,606 .00

($  1 ,098 .00 )

pertlnent sales and tncome

Elme was granted wlthin

t han  $75 ,766 .00 .
t,o rrarrant an

PER RETURN

$  69 ,374 .00
1  29  ,  948  .00
I  25  , 095 .00
102  ,096  .00
46 ,600 .00

$473 ,003 .00

$  16 ,146 .00
30 ,223 .00
29 ,LL7  . 00
23 , rL7 .00

Less: Gross Sales Reported
Addit ional Gross Sales
Less: Addit lonal Purchases
Balanee
Less: Purchases Added into Audit Twlce
Total Additional Income
One-half  Attr ibuted to Pet i t ioner

8. Pet i t loner appeared for the hearing (which was designated as "f inaL'r)

cornpletely unprepared. He subnit ted a let ter f rom one Herbert  L.  Si lverstein,

whlch stated:

"I am the accountant for Cllnton & Dorothy Mathison. We
request that you glve Mr. & Mrs. Mathlson a break up of
how the assessment came about in 1980, and fronn what type
of income. I f  we see that this is correct the Mathisonst
w111 pay in full. They do not have any back up of the
assessment.  t f

on IT-204

Per Audlt

whlch to subnlt  documentat lon or a br ief  detal l lng pet i t ioner 's posl t , lon in thls

matter,  no such lnfornat ion was forthconlng.

Addl t lonal  gross sa les conputes to  $75,756.00 rather
However, the effect of satd error ls too negllgible
adjustment to the defLciency.
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CONCLUSIONS OF LAI,I

A. That where there ls some factual basts for decidlng that the tax

return as flled does not accuratety reflect the true lncome recelved by a

taxpayer, the Audit Divlsion may determlne proper l.ncome uslng indirect

m e t h o d s  ( s e e  H o l l a n d  v .  U n i t e d  S t a t e s ,  3 4 8  U . S .  I 2 L , 1 3 1 - f 3 2 ) .  T h e  s a l e s  t a x

audit  conducted by the Audit  Dlvis lon revealed $25,655.00 in sales tax due.

Such determinat ion provlded a factual basis for deciding that pet i t lonerrs

return was not accurate and, thus, the Audit Dlvlslon properly used the sales

tax audl.t findtngs ln lts calculation of income tax. Nowhere ln the Tax Law

or regulatlons Ls the Audlt Dlvislon precluded from utllLzLng the results of

an audlt conducted under one artlcle of the Tax Law tn an audit conducted

under another article of the Tax Law.

B. That pet i t ioner has fal led to sustain hls burden of proot,  lmposed

pursuant to sect lon 689(e) of the Tax Law and sect lon T46-189.0(e) of the

Adnlnistratlve Code of the Clty of New York, to show that the deficiency at

issue hereln is erroneous or lmproper.

C. That the petit,i"on of Cllnton C. Mathison ls denl-ed and the Nottce

of Def ic iency l -ssued Februar!  9,  1983 ls sustained together wlth such

additional interest and penalty as may be 1awful1y owing.

DATED: Albany, New York STATE TAX COMMISSION

JUN 3 O 1986 /-Rd//nZ-a{UL"-
PRESIDENT


