
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stanley A. Marks

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Administrat lve Code of the Citv
of New York for the Year 1980.

That deponent further
herein and that the address
o f  t he  pe t i t i one r .

Sworn to before me this
30 th  day  o f  June ,  1985 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Couunission, that he/she is over 18 years
of age, and that on the 30th day of June, L986, he/she served the wlthin not ice
of Decision by certified mail upon Stanley A. Marks the petitloner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Stanley A. Marks
4190 Nor th  42nd Ave.
Hol lywood, FL 3302f

and by depositing same enclosed in a postpal-d properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

says that  the sald addressee is  the pet i t ioner

set forth on said wrapPer ls the Last knor,m address

r i zed  to
t to Tax

is te r



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Stanley

t he  Pe t i t i on

Marks

o f
o f
A . AFFIDAVIT OF MAILING

for Redeterninat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Administrat lve Code of the City
of New York for the Year 1980.

State of New York :
S S .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years

of ager aod that on the 30th day of June, 1986, he served the within not ice of
Decisl-on by cert i f ied mai l  upon Jeffrey M. Marks, the rePresentat ive of the
pet i t ioner in the wlthin proceeding, by enclosing a true coPy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Jeffrey I"1. Marks
Reavis & McGrath
345 Park Ave.
New York, NY 10154

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unlted States Postal-
Service within the State of New York.

That deponent further says that the said addressee is the rePresentat ive
of the petitioner herein and that the address set forth on said wrapper is the
last knornm address of the representat ive of the pet i t ioner.

Sworn to before ne this
30 th  day  o f  June,  1986.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

J u n e  3 0 , 1 9 8 6

Stanley A. Marks
4190 North 42nd Ave.
Hollywood, FL 3302L

Dear Mr. Marks:

Please take notice of the Declslon of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adminlstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chapter 46, Tl" t le U of
the Adninlstrat lve Code of the Clty of New York, a proceedlng ln court  to
review an adverse decision by the State Tax Commlssion may be instltuted only
under Article 78 of. the Civll Practlce Law and Rules, and must be connenced l"n
the Supreme Court of the State of New York, Albany County, withln 4 nonths fron
the date of this not lce.

InqulrLes concerning the computation of tax due or refund allowed ln accordance
with this declsion mav be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bulldlng //9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representacive

Peti t ioner I  s Representat lve:
Jeffrey M. M,arks
Reavis & McGrath
345 Park Ave.
New York, NY 10f54



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l" t lon

o f

STANLEY A. MARKS

for Redeternlnat lon of a Def ic lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnlngs Tax under Chapter 46,
Tl t le U of the Adninlstrat lve Code of the Clty
of New York for the Year 1980.

1 .  O n  J u n e  1 5 ,  1 9 8 1 ,

New York State Income Tax

Stanley A. Marks (hereinafter

Nonresident Return (wlth Ctty

DECISION

"pet l t ioner " )  f i l ed  a

of New York Nonresident

Pet l t loner,  Stanley A. Marks, 4L90 North 42nd Avenue, Hol lywood, Flor ida

3302I,  f i led a pet i tLon for redeterml-nat lon of a def lc lency or for refund of

New York State personal income tax under Artlcle 22 of the Tax Law and New York

Clty nonresl-dent earnings tax under Chapter 46, Tl t le U of the Adntnistrat ive

Code o f  the  C l ty  o f  New York  fo r  the  year  f980 (F t le  No.  55335) .

A hearing was held before Al len Caplowaith, Hearing Off icerr at  the

off ices of the State Tax Commisslon, Two World Trade Center,  New York, New

Yorkr  on  March  20 ,  1986 a t  9 :15  A.M.  Pet l t loner  appeared by  Je f f rey  M.  Marks ,

Esq. The Audlt  Divis lon appeared by John P. Dugan, Esq. (Herbert  Kamrass,

E s q . r  o f  c o u n s e l ) .

ISSUE

Whether commi-ssion lncome recetved by pet i t loner const l tuted part  of  his

dlstr ibut ive share of partnership lncome, thereby rendering such lncoure al locable

to New York to the extent of the partnershlprs al locat ion percentage.

FINDINGS OF FACT
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Earnings Tax) for the year 1980 whereon he fal-led to report, for New York State

and Clty purposes, certain lncome derlved fron the New York securl ty brokerage

partnership, Kalb, Voorhls and Co. ("KVC").  The major port ion of such lncome

cons ls ted  o f  $182,150.79 ,  wh lch  was repor ted  as  wages on  pe t i t ioner 's  Federa l

return. KVC lssued a trrlage and Tax Statement to petitloner whereon said anount

rdas reported tn che box labeled "Wages, t,l-ps, other compensation,t'

2.  On December L7, 1983, the Audlt  Divls lon lssued a Statement of Audit

Changes to pet l t loner wherein, in addit lon to other related adjustments, the

amount reported as wages was held allocable to New York State and Clty to the

extent of KVCrs al locat lon percentage of.  97.27 percent, .  The adjustments lncluded

ln said statement were explalned therein as follows:

I tBased on a careful  revlew of the lnformatlon submittedl  you are held
to be a parcner of the Kalb, Voorhis & Co. partnershlp. This deternl-
natLon ls made based upon the Appel late Divis ion declslon on the
maEter of Faulkner, Dawkins and Sullivan.

As a partner,  SectLot 637 (a) (1) provides that ln determinLng the New
York Adjusted Gross Income of a nonresident partner of any partner-
shlp, there shal l  be lncluded only that port lon derlved from or
connected with New York sources of such partnerts dlstr lbut l"ve share
of l tens of partnershlp lncome, gain, loss and deduct lon enter ing
lnto his Federal  adjusted gross tncomer such port ion shal l  be deter-
nlned under Regulat lon of the Tax Commission consistent wlth the
app l icab le  ru les  o f  Sec t ion  632.

The Regulat ions of Sect lon 632 provides Is lc]  that the al locat lon of
l -ncome be determined by the partnershlp, and such al locat ion shal l
then apply to each member partnerrs share of lncome, gain, loss and
deduct lon.

Based upon an examlnat lon of the Kalb Voorhls & Co. partnership for
f iscal  year ending 4/30/80, the percentage of Federal  lncome derlved
from or connected with New York sources has been computed to be
97 ,27 ' / . .

The partnership ordlnary lncome, divldends and nodlfications w111 be
al located at 97.272 wh,lLe the capltal  gaLns are requlred to be
reportable at 1007".
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S ince  the  sa la ry  rece ived o f  $182,150.79  Ls  cons idered to  be  a
partnershlp distr ibut lon, the al locat ion percentage w111 be appl led
to determlne the port ioo of New York State income.

Every Clty of New York nonresldent who fl1es or has to flle a New
York State tncome cax return has to file a Clty of New York nonresi-
dent earnings tax return, Forn NYC-203, Lf he earns rdages ln New York
City or carries on (or ls a member of a partnership whlch carrl"es on)
a trade or buslness here.

Wages lncLude all paynents for services performed by an enployee for
hLs employer l f  these payments are subject to withholding of Federal
tax are entered on l lne 1, column A, page l .  Net earnings from
self-enployment consists of your gross income from any trade or
buslness carried on by you plus your dlstrlbutlve share of income or
loss from a trade or business carr led on by a partnershlp of which
you are a member are entered on LLne 2, column B, page 1."

3. Based on the above, the Audtt  Dlvis ion issued a Not lce of Def lc iency

p l u s  i n t e r e s t  o f  $ 7 , 9 3 7 . 4 9 ,  f o r  a  t o t a l  d u e  o f  $ 2 8 , 7 1 9 . 0 0 .

4. Pet l t loner al leged that the payments characterLzed as rrTages of $182'150.79

dld not const l tute a dlstr ibut lve share of partnershlp lncome fron KVC.

Aecordlngly, he contended that no part of such paynents should be held taxable

to New York State and City slnce they were earned so1e1y ln the state of Flor lda.

5 .  Pr lo r  to  Apr l l  30 ,  L979,  pe t l - t loner ,  a  res ident  o f  the  Sta te  o f

Flor ida, conducted buslness as a stockbroker from an off ice which he naintained

in sal"d stat,e. On Aprll 30, 1979, KVC amended lts partnership agreement so as

to establ lsh a new class of partner designated as "speclal  l lmlted partner" and

adnit ted pet i tLoner to the partnershtp under said designatton.

against pet i t ioner on June 8, 1984 assert lng addit lonal New York

l "ncome tax  o f  $19,914.05 ,  New York  C i ty  nonres ident  earn lngs  tax

6. The aforesaid amendment to the partnershlp agreeuent provided,

al l .a,  that :

a -  Pet i t ioner was requlred to devote hls ent i re t lme and attent lon

and hl ,s ski1l  and best ef forts to the bustness of KVC.

State personal

o f  $ 8 6 7 . 4 6 ,

in te r
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b -  Pet i t loner would share ln prof i ts and losses of KVC to the extent

of 1 percent of prof l ts and 1.15 percent of losses. Addit lonal ly,  he was

ent i t led to such compensat ion for his servlces as an expense of the

business as agreed to by hin and the general  partners.

c -  Pet i t loner had to make a contr lbut lon to the capltal  of  KVC of

$ 1 0 0 , 0 0 0 . 0 0 .

7. The partnershlp agreement of KVC, entered into as of Apt l l  30, 1980'

provided that pet i t loner would share in the prof l . ts and losses to the extent of

1 .03  percent  o f  p ro f l t s  and 1 .13  percent  o f  losses .

8. During 1980, KVC pald the expenses of naintainlng pet i t lonerts Flor lda

off lce and treated such off ice as an off ice of the partnershlp for al locat ion

purPoses .

9. In addit lon to hls reporced dlstr lbut lve share of partnership l teus of

income and gain, petltioner recelved 45 percent of the commisslon lncome derived

frorn buslness generated by hin ln the Flor lda off l .ce. Such commlsslon lncome

earned by pet l t ioner durlng 1980 total led $182,I50.79 and was reported as v/ages

(see F ind lng  o f  Fac t  "1" ) .

10. Durlng 1980, pet i t loner managed the Flor lda off ice. Other than

hlnself  ,  sal .d off ice enployed one secret.ary '  who was pald dlrect ly by KVC.

11. In the computat ion of New York City nonresident earnlngs tax on the

Statemeat of Audit  Changes, pet i t ioner 's commisslon Lncome of $182r150.79 was

nult ip l ied by KVCrs al locat l"on percentage of 97.27 percent.  The result lng

amount,  of  $177,178.07 was taxed at the rate of .0045 percent,  the rate appl icable

to wages, rather than .0065 percent,  the rate appl lcable to earnings from

self-employnent.  A claim assert ing a greater def ic iency was not made by the

Audit  Divis ion.
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CONCLUSIONS OF LAW

A.  That  sec tLon 637 (a ) (1 )  o f  the  Tax  Law prov ldes  tha t :

I'In det,ermlnlng New York adjusted gross lncome of a nonresident
partner of any partnershlp, there shall be included only the portton
derived from or connected wlth New York sources of such partnerts
dlstr ibuttve share of l terns of partnership incomer gal"n, loss and
deduccion enter lng lnto his federal  adjusted gross income.. ." .

B. That sectLon 637 (b) of the Tax Law provides that:

rr ln determlning the sources of a nonresident partnerts lncome,
no effect shal l  be given to a provlslon ln the partnership agreemenu
whlch --

(1) character izes payments to the partner as bel"ng for
servlces or for the use of capltal ,  or

(2) al locates to the partner,  as lncome or gain from sources
outside New York, a greater proport lon of his distr lbut lve share
of partnership lncome or gain than the rat lo of partnership
Lncome or gain from sources outstde New York to partnershlp
income or  ga in  f ron  a l l  sources . . . t t .

C. That slnce pet l t ioner rdas a partner of KVC durLng the year at issuer

h ls  income o f  $182,150.79 ,  charac ter ized  as  \ rages ,  cons t l tu ted  a  d is t r lbu t ive

share of partnershlp income. Accordlngly, such lncome must be allocated to New

York sources on the same basls as the f i rn used to al locate the dlstr ibut lve

share of each partner wlthln the rneanlng and intent of  sect, lons 637(b)(1) and

(2) of the Tax Law. That pet i t loner dld not have the same percentage of

ownershlp as some of the other partners and thus dld not have the same degree

of control  l "s of no moment, .  KVC chose to deslgnate pet l t ioner as a Partner and

even gave hln a snal l  proprletary share ln the bustness. Pet l t ioner is held to

the tax ramlf tcat lons of sueh a decislon (cf .  Ibt ter of  Ter Bush & Powel l ,  Ine. v.

S t a t e  T a x  C o m m . ,  5 B  A . D . 2 d  6 9 I ) .

D. That al though the New York City

computed ln pet i t ionerts favor,  said tax

nonresldent earnings tax was erroneously

may not be adjusted slnce Uhe Audit
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Dlvls ion made no attempt to assert  a greater def lc lency prLor to or dur ing the

hear lng  as  requ l red  under  secr lon  U46-39.0(d)  ( I ) .

E. That Lhe pet l t ion of Stanley A. Marks ls denied and the Not lce of

Def ic iency issued June 8, 1984 is sustained, together with such addlt lonal

lnterest as may lawful ly be owlng.

DATED: Albany, New York STATE TAX COMMISSION

JUN 3 0 19S6
PRESIDENT

COMMISSIONER


