
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

George A. & Shiyoe S. Malinasky

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Income
Tax under Ar t ic le(s)  22 of  the Tax Law for  the
\ e a r  1 9 7 7 .

AFFIDAVIT OF MAILING

State of  New York :
ss .  :

County of Albany :

Davld Parchuck/Janet M. Snay, beLng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years

of age, and that on the 30th day of June, 19B6, he/she served the nt l thin not ice
of Decl-sion by cert i f ied mal l  upon George A. & Shiyoe S. Mal inasky the
pet i t ioners in the wlthin proceeding, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

George A. & Shlyoe S. Mal inasky
139 Northwind Dr.
Stamford, CT 06904

and by deposit ing same enclosed
post off ice under the exclusive
Service wlthin the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the pet i t ioner

forth on said wrapper is the last known address

Sworn to before me this
30 th  day  o f  June,  1986.

rized, to administer
Tax Law sect



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

George A. & Shiyoe S. Mal inasky

for Redeterminat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Year  1977.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an enployee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 30th day of June, 1986, he served the within not ice of
Decision by cert i f ied rnai l  upon Michael T. I lour lha, the representat ive of the
pet i t ioners in the within proceeding, by encloslng a true copy thereof in a
securely sealed postpaid \4rrapper addressed as fol lows:

Michael T. Ilouriha
Peat,  Marwick, Mitchel l  & Co.
345 Park Ave.
New York ,  NY 10154

and by deposi t lng
post  of f ice under
Serv lce wi th in the

That deponent
o f  t he  pe t i t i one r
last known address

same enclosed in a postpald properl-y addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on saLd rdrapper is the

of the representat ive of the pet l tLoner.

Sworn to before me this
30 th  day  o f  June ,  1986 .

i s t e rAu
Law sec



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 30 ,  1986

George A. & Shiyoe S. Mal lnasky
139 Northwind Dr.
Stamford, CT 06904

Dear Mr. & Mrs. Mal lnasky:

Please take not ice of the DeclsLon of the State Tax Comml"sslon enclosed
herewith.

You have now exhausted your right of revlew at the admLnistratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding tn court  to revl"ew an
adverse decision by che State Tax CornmLsston nay be lnstltuted only under
Article 78 of. the Clvll Practice Law and Rules, and must be cor'-enced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 nonths from the
date of thls not ice.

Inqulries concernlng the computaElon of tax due or refund allowed ln accordance
wlth this decl"sl.on uay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Review Unit
Bul ldlng / i9,  Stace Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs Representat ive

Petl t loner I  s Representat ive:
Mlchael T. Hourlha
Peat,  Marwick, Mitchel l  & Co.
345 Park Ave.
New York, NY 10154

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t , ion

o f

GEORGE A. },IALINASKY AND SHIYOE S. MALINASKY

for Redeterminat ion of a Def lc lency or for
Refund of Personal Income Tax under Lrticle 22
of the Tax Law for the \ear 1977.

:  DECISION

Peti t ioners, George A. Mal inasky and Shiyoe S. Mal inasky, 139 Northwl-nd

Dr ive ,  S tamford ,  Connect icu t  06904,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for the yeax 1977 (Fi le No. 4L544).

A hearing was held before Al len Caplowaith, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Ju ly  25 ,  1985 a t  9 :15  A.M.  w l th  a l l  b r ie fs  to  be  subn i t ted  by

August 25, 1985. Pet ic ioners appeared by Michael T. Hourihan, Esq. The Audit

D iv is ion  appeared by  John P.  Dugan,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUE

Whether during the year 1977 pet i tLoners were domici led in the State of

New York and either maintalned a permanent place of abode in the State of New

York'  naintained no permanent place of abode elsewhere, or spent in the aggregate

more than thirty days in the State of New York and were thus resldent lndlviduals

under  sec t ion  605(a)  (1 )  o f  the  Tax  Law.

FINDINGS OF FACT

1. George A. Mal inasky and Shiyoe S. Mal lnasky (herelnafter rrpet l t ioners"),

f l led a New York State Income Tax Resident Return for the year 1977 irhereon

they indicated that their  per iod of residence in New York State during said
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year  was t t10 dayst t .  Said return,  which was marked t tF inal  Returnt t ,  showed no

New York  S ta te  t ax  l i ab i l i t y  f o r  1977 .

2. On September 21, 1979, the Audlt  Divls ion issued a Statement of Audit

Changes to pet l t loners wherein their  tax l iabi l i ty was recomputed on the basls

that they were New York State residents during the ent ire year 1977. Accordingly,

a  no t ice  o f  de f ic iency  was issued aga ins t  pe t i t ioners  on  May 8 ,  1980 asser t ing

New York  S t ,a te  persona l  income tax  o f  $4 ,025.90 ,  p lus  in te res t  o f  $699.10 ,  fo r

a  t o t a l  d u e  o f  $ 4 , 7 2 5 . 0 0 .

3. Pet i t ioners al leged that they changed their  donici le and residence to

the  Ph i l lpp ines  on  January  11 ,  L977.

4. Pet, i t ioner George A. Mal inasky was born March 3, 1943 in Boston,

Massachusetts.  He l lved ln Massachusetts unt i l  L957 ,  at .  which t ime he moved

wi th  h is  paren ts  to  Ca l i fo rn ia .  In  November ,  1969,  pe t i t ioner  mar r ied  Sh iyoe

Suzuki,  a Japanese ci t izen. He and hls wife cont inued to be donici l iar ies and

res idents  o f  Ca l i fo rn ia  un t i l  the  la t te r  par t  o f  1972.

5 .  I n  June ,  1972 ,  Mr .  Ma l i nasky  accep ted  emp loymen t  w i t h  C i t i bank  N .A .

("Ci t ibank")  in  New York.  In  the la t t ,er  par t  of  1972 he and h is  wi fe moved to

New York.

6. In L973 pet i t ioners bought a house located at 2880 Sunnybrook Drive

East ,  Oceans lde ,  New York .  Accord ing  to  the  deed da ted  September  17 ,  1973,

their  former address was 2727 Pal lsade Avenue, Riverdale, New York.

7 .  Pet l t ioners  cont inued to  res lde  a t  the  Oceans ide ,  New York  address

u n t i l  e a r l y  1 9 7 7 .

8.  In  la te L976,  Mr.  Mal inasky was t ransferred to the Ci t ibank Internat ional

S ta f f .  He  was  ass igned  to  C i t i bank rs  o f f i ce  a t  Maka t i  Commerc ia l  Cen te r ,

Makat i ,  Phi l ipp ines on or  about  January 10,  1977.  According to an af f idavi t
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subnni t , ted by an of f icer  of  Ci t ibank executed August  12,  1985,  sa id t ransfer  and

assignment  were permanent  in  nature.

9.  Pet i t ioners sold thei r  Oceanside,  New York house ro Ci t ibank on or

abou t  Janua ry  4 ,  1977 .

10.  Pet i t ioners removed thernselves and thei r  personal  belongings f rom New

York  S ta te  on  o r  abou t  Janua ry  11 ,  L977 .

11 .  On  o r  abou t  Feb rua ry  12 ,  1977 ,  pe t i t l one rs  moved  i n to  a  l eased  apa r tmen t

at  2L82 Paraiso Street ,  Dasmar inas Vi l lage,  Makat i ,  Metro Mani la .  The lease

for  sa id apar tment  was executed by Ci t ibank as lessee.  Said 1ease,  which was

fo r  a  pe r i od  o f  two  (2 )  yea rs ,  con ta ined  an  escape  c lause  as  f o l l ows :

"Notwi thstanding the inrnediate ly  precedi .ng paragraph,  i t  is
hereby agreed that  in  the event  the person assigned by the LESSEE to
occupy the leased premises is  t ransferred to a branch of  the LESSEE
outs ide Metro Mani la ,  or  otherwlse ceases to be connected wi th said
LESSEE, the LESSEE may suspend or  terml-nate th is  contract  by g iv lng
to the LESSOR at  least  th l r ty  (30)  days advance not i .ce In wr i t lng '
and paying to the LESSOR one (1)  nonthrs renta l  as penal ty  for
terminating this contract with the remaining advance rental amount
re tu rned  to  t he  LESSEE.T '

The aforestated lease was rener^red for  a per iod of  one (1)  year  commencing

February 12,  I979.  The aforestated escape c lause was conta ined in such renewal .

12.  Pet i t ioners entered the Phi l ipp ines on a "Treaty Traders Visa"  which

al lowed them emplo)rment  in  the Phi l lpp ines for  a pro longed per iod.

13 .  On  Janua ry  18 ,  1977 ,  pe t i t i one rs  rece i ved  res iden t  ce r t i f i . ca tes  f r om

the Phi l ipp ine government .

L4.  In  March 1977,  Mr.  Mal inasky received a socia l  secur i ty  number f rom

the Phi l lpp ine government .

15.  Pet i t ioners f i led an Indlv idual  Income Tax Return wi th the Phi l lpp ine

Bureau of  In ternal  Revenue for  each of  the years L977 ,  1978 and 1979.
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16. Mr. Mal inasky jolned the Dasmarinas Vi l lage Associat ion, Inc. on

M a r c h  1 1 ,  1 9 7 7 .

17. Pet i t ioners maintalned a bank account in the Phi l ippines at the China

Banking Corporat ion, Metro Mani la.

18. Pet i t ionerst daughter,  who was born March B, 1971, attended school l .n

the Phi l lppines.

19. Mr. Mal inasky was issued a Phi l lppine Internat lonal Driv ing Pernl t  in

Aprl l ,  1978. Said permit  enabl-ed hiur to dr ive an automobi le in certain deslgnated

states, including those in the surrounding Asian - Pacif lc countr ies. I I ls wife

was issued a  Ph i l ipp ine  I 'P ro fess iona l  Dr lver rs  L lcense"  on  February  25 ,  1977.

20. 0n Oct,ober 9, 1979, pet i t ioner submitted a response to the Audit

D iv is ion 's  inqu i ry  le t , te r  o f  l (ay  2 ,  1979.  Pet i t ioner  s ta ted ,  ln te r  a l la ,  in

said response that:

t 'When we lef t  New York State our intent ion was to not consider
New York as our permanent home, but to remaln within the Asia Paclfic
area. Our home in Oceanside, N.Y. was sold upon our departure in
January, 1977. At that t ime, i t  was our intent not to return to New
York State, and probably not to the U.S.,  which remains our intent.

While r,rre may return to the United States in the future to llve,
it was our lntent when we moved from New York to the Philippines to
remain outside the Uni. ted States indef lnl tely.  My assignment in
Manlla was not a temporary one with return to the Unlted States upon
its conplet lon. In fact,  we are moving t .o Austral ia for a nult lp le
year stay ln the inmediate fut ,ure. Whi le a transfer back to the
United States woul-d be considered, i t  ls not deslred nor am I at tenpt ing
to obtain one. t t

2I .  On the extension of  t ime to f l "1e form annexed

State return,  pet i t ioners Indicated that  they expected

S t a t e s  I ' a f  t e r  1 9 7 8 " .

their  1977 New York

return to the United

22.  Pet i t ioners mainta ined no permanent  p lace of  abode ln New York State

subsequent  t ,o  the sale of  thei r  Oceanslde house ln ear ly  January L977.

to

to



23.  Both  pe t i t ioner  and

dur ing  taxab le  year  1977.

24 .  Pet i t ioners  d id  no t

-5-

his wife spent less than 30 davs in  New York State

personal ly appear for the hearing.

CONCLUSIONS OF LAW

A. That a dornici le once establ ished cont inues unt l l  the person i-n quest ion

moves to a new locat ion with the bonaf ide intent ion of rnaking his f ixed and

permanent home there. No change of domicl le results from a removal to a new

locat ion i f  the intent ion is to remain there only for a l i rni ted t ine (20 NYCRR

I02,2(d) (2 ) ) .  A  Un i ted  Sta tes  c i t i zen  w i l l  no t  o rd inar i l y  be  deemed t ,o  have

changed his douric i le by going to a forei-gn country unless i t  is c lear ly shown

that he intends to remain there permanently.  For example, a United States

citizen douriciled in New York who goes abroad because of an assignment by his

employer or for study, research or recreat lon, does not lose his New York

douric i le unless i t  is c lear ly shown that he lntends to remain abroad permanently

and no t  to  re tu rn  (20  NYCRR 102.2(d) (3 ) ) .

B. That  pet i t ioners were domic i led ln  the State of  New York dur ing the

ent,ire year 1977 .

C.  That  any person dour ic i led in  New York is  a res ident  for  income tax

pu rposes  fo r  a  spec i f i c  t axab le  yea r ,  un less  f o r  t ha t  yea r  he  sa t i s f i es  a l l

three of  the fo l lowing requi rements:  (1)  he mainta ins no permanent  p lace of

abode in th ls  State dur ing such year  i  Q)  he mainta ins a permanent  p lace of

abode e lsewhere dur ing such ent i re year ;  and (3)  he spends in the aggregate not

more  than  30  days  o f  t he  t axab le  yea r  i n  t h i s  S ta te .  ( 20  NYCRR L02 .2 (b ) ) .

D.  That  the record c lear ly  shows that  pet i t ioners d id not  mainta in a

permanent  p lace of  abode outs ide the State of  New York dur ing the ent i re year
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I977. Accordingly,  they were resident individuals of New York State for the

ful l  year L977 pursuant to 20 NYCRR L02.2(b).

E. That the pet i t ion of George A. Mal inasky and Shiyoe S. Mal inasky is

denled and t ,he Not ice of Def ic iency issued May B, 1980 ls sustained together

with such addit ional interest as may be lawful ly owi.ng.

DATED: Albany, New York STATE TAX COMMISSION

JUN 3 O 1986
PRESIDENT

COMMISSIONER



GEORGE A. MALINASKY & SHIYOE S. MALINASKY

I  d i ssen t .  Two  ques t i ons  a re  p resen ted  by  t h i s  pe t i t i on .  I n
the  f i r s t  i ns tance ,  w€  a re  asked  t o  de te rm ine  whe the r  pe t i t i one rs
were  domic i l i a r i es  o f  New York  du r ing  L977 .  I f  pe t i t i one rs  were
no t  domic i l ed  i n  New York ,  t he i r  pe t i t i on  mus t  be  g ran ted ,  and
the  second  ques t i on  need  no t  be  reached .  I f  pe t i t i one rs  were
domic i l i a r i es ,  i t  mus t  be  de te rm ined  whe the r  o r  no t  t hey  cou ld
have  been  cons ide red  non - res iden ts ,  &s  they  c1a im.

Pe t i t i one r  George  Ma l i nasky  was  bo rn  i n  Massachuse t t s ,  res ided
the re  fo r  L4  yea rs ,  and  subsequen t l y  moved ,  w i th  h i s  f am i l y ,  t o
Ca l i f o rn i a .  He  res i ded  i n  Ca l i f o rn i a  f o r  ano the r  15  yea rs ,
du r ing  wh ich  t ime  he  mar r i ed  a  Japanese  c i t i zen .  He  moved  to
New York  i n  1972 ,  &s  a  consequence  o f  h i s  emp loymen t  w i th
C i t i bank .  He  and  h i s  w i fe  pu rchased  a  home in  New York .  A f te r
some 5  yea rs  i n  New York  S ta te ,  pe t i t i one r  was  ass igned  by  C i t i bank
to  t he  Ph i l i pp i nes .  He  res i ded  i n  t he  Ph i l i pp i nes  f o r  a t  l eas t
3  yea rs .  A t  some  po in t  t he rea f t e r ,  he  was  ass ignpd  by  h i s
emp loye r  t o  Aus t ra l i a ,  where  he  rema ined  fo r  some yea rs .  A t  t he
t ime  o f  h i s  hea r ing  be fo re  an  o f f i ce r  appo in ted  by  th i s  Commiss ion
( i n  1985 )  pe t i t i one r  r es i ded  i n  Connec t i cu t .  The re  i s  no  i nd i ca -
t i on  tha t  pe t i t i one rs  eve r  re tu rned  to  New York  S ta te .

The  i ssue  p resen ted  he re  revo l ves  a round  the  f i r s t  yea r  o f
pe t i t i one r r s  ass ignmen t  t o  t he  Ph i l i pp i nes .  Pe t i t i one r  so ld  h i s
home in  New York  on  January  4 ,  1977 ,  and  l e f t  New York  S ta te  on
Janua ry  11 ,  1977 .  By  Feb rua ry  12 ,  L977 ,  Pe t i t i one r  was  i ns ta l l ed
in  h i s  apa r tmen t  i n  t he  Ph i l i pp ines .  P receden t  requ i res  tha t  I
accede  to  the  ma jo r i t y  and  ag ree ,  a lbe i t  somewha t  re luc tan t l y ,
t ha t  pe t i t i one r  was  a  domic i l i a r y  o f  New York  fo r  t he  yea r  1977 .
C i t i zens  o f  t he  Un i ted  S ta tes  who  remove  themse lves  to  fo re ign
coun t r i es  do  no t  shed  the i r  s ta te  domic i l e ,  excep t  under  h igh l y
unusua l  c i r cums tances .  Hav ing  re ta ined  the  p ro tec t i on  o f  h i s
Un i t ed  S ta tes  c i t i zensh ip ,  pe t i t i one r  s i gna led  h i s  i n t en t  o f
r ema in i ng  a  dom ic i l i a r y  o f  t he  Un i t ed  S ta tes .  I n  f ac t ,  h€
even tua l l y  re tu rned  to  the  Un i ted  S ta tes .  S ta temen ts  made  by  h im
in  1979  conce rn ing  h i s  l ack  o f  i n ten t  t o  re tu rn ,  mus t  be  seen  as
se l f - se rv ing ,  and  made  fo r  t he  exp ress  pu rpose  o f  i n f l uenc ing  h i s
New Yo rk  t ax  l i ab i l i t y .  So  l ong  as  he  re ta i ned  t he  i n ten t i on  o f
u l t ima te l y  re tu rn ing  to  the  Un i ted  S ta tes ,  h€  mus t  have  rema ined
a  c l om ic i l i a r y ,  &s  we l l ,  o f  one  o f  t he  f i f t y  s t a tes .  As  i nd i ca ted
p rev ious l y ,  p receden t  d i c t a tes  t ha t ,  hav ing  f a i l ed  t o  e f f ec t  a
fo rma l  change  in  h i s  domic i l e ,  he  rema ined  domic i l ed  i n  New
York .  I  a r r i ve  a t  t h i s  conc lus ion  re luc tan t lV ,  because  the
to ta l  l i f e  h i s t o r y  o f  pe t i t i one r  i nd i ca tes  t ha t  h i s  connec t i on
to  New York  was  tenuous  i n  na tu re .  P resumab ly ,  hav ing  been  bo rn
in  Bos ton  and  hav ing  l i ved  a  ma jo r i t y  o f  h i s  l i f e  i n  Ca l i f o rn i a
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Re:  Ma l i nasky

(and  hav ing  recen t l y  re tu rned  to  Connec t i cu t )  he  no  more  though t
o f ,  h imse l f  as  a  "New Yorke r "  t han  aS  a  domic i l i a r y  o f  any  one  o f
t hose  seve ra l  f a i r  s t a tes .  Thus ,  t o  pe t i t i one rs ,  t he  pe rs i s t ence
o f  New York ts  Depar tmen t  o f  Taxa t i on  and  F inanc€  mus t  have  seemed .
an  i nequ i t y .  To  them,  i t  was  mere l y  a "  f o r tu i t y  t ha t  New York
happened  to  be  the  l as t  s ta te  i n  wh ich  they  res ided  p r i o r  t o  t he i r
move  ove rseas .  Neve r the less ,  i t  has  been  uphe ld  repea ted l y ,  i n
s im i l a r  s i t ua t i ons  tha t  t he  domic i l e  o f  such  pe rsons  rema ins
unchanged .

The  ma jo r i t y  e r r s ,  t hough ,  oD  the  i ssue  o f  t he  non - res idence
o f  pe t i t i one rs .  I t  i s  he re  t ha t  t hey  can  be  a f f o rded  re l i e f ,
and  t he  ev idence ,  oD  ba lance ,  i nd i ca tes  t ha t  r e l i e f  i s  dese rved .
A l though  they  were  domic i l ed  i n  New York ,  ou r  s ta tu te  p rov ides
tha t  t hey  can  be  cons ide red  non - res iden ts  i f  t hey  ma in ta ined  no
permanen t  p lace  o f  abode  in  New York ,  ma in ta ined  a  pe rmanen t
p lace  o f  abode  e l sewhere ,  and  spen t  l ess  than  30  days  i n
New Yo rk  du r i ng  t he  yea r  i n  ques t i on .  Pe t i t i one rs '  sa l e  o f
the i r  New York home on January 4t t r  o f  the year  in  quest ion
makes  i t  c l ea r  t ha t  t hey  ma in ta ined  no  pe rmanen t  p lace  o f  abode
in  New York  i n  1977 .  To  ma in ta in  o the rw ise ,  based  upon  the i r
f ou r -day  l ong  ownersh ip  o f  a  home,  wou ld  be  l ud i c rous  and  i nequ i tab le .
The  reco rds  i nd i ca te  tha t  pe t i t i one rs  spen t  l ess  than  30  days  i n
New York  du r ing  1977 .  The  ma jo r i t y  ma in ta ins  tha t  " t he  reeo rd
c lea r l y  shows  i t r a t  pe t i t i one r i  d id  no t  ma in ta in  a  pe rmanen t  p lace  o f

abode  ou ts ide  the  S ta te  o f  New York  du r ing  the  en t i re  yea r  1977" .
I  s t r ong l y  d i sag ree  w i t h  t h i s  conc lus i on .

pe t i t i one rs  l i ved  i n  a  l eased  apa r tmen t  i n  t he  Ph i l i pp i nes  f o r  a
pe r iod  o f  a t  l eas t  3  yea rs .  They  en te red  i n to  a  two -yea r  l ease

wh ich  ,uas  subsequen t l y  ex tended  fo r  ano the r  t e rm.  I t  i s  t rue
tha t  t he  l ease  was  ma in ta ined  i n  the  name o f  t he i r  emp loye r ,
C i t i bank .  I t  i s  a l so  t rue  tha t  t he  l ease  con ta ined  an  escape
c lause ,  a l l ow ing  te rm ina t i on  o f  t he  l ease  i n  the  even t  o f  re -
ass ignmen t  o f  pe t i t i one rs .  Neve r the less ,  such  escape  c lause  can

be  cons t rued  as  a  no rma l  concomi tan t  o f  l eases  en te red  i n to  by

emp loye rs  on  beha l f  o f  emp loyees .  Usua l l y  t he  c lauses  a re
fo rma l i t i es  recommended  by  the  1ega l  s ta f f  o f  t he  emp loye r .  T ! "V
bear  no  re la t i onsh ip  to  t | e  expec ta t i on  o f  t he  emp loyee  rega rd ing
the  l eng th  o f  h i s  ass ignmen t .  S ign i f i can t l y ,  i n  t h i s  i ns tance
no t  on l y  d id  the  escape  c lause  rema in  unused ,  bu t  t he  l ease  was
in  f ac t  ex tended  f o l l ow ing  i t s  i n i t i a l  exp i r a t i on .  By  con t ras t ,
t he  emp loyee rs  l i f es t y l e  was  one  o f  a  pe rmanen t  r es i den t  o f  t he
ph i l i pp i n l s .  Pe t i t i one rs  r ece i ved  res i den t  ce r t i f i ca tes  f r om the
gove rnmen t ,  a  Ph i l i pp i ne  soc ia l  secu r i t y  number ,  a  Ph i l i pp i ne
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d r i ve r f s  l i cense ,  e t c .  Pe t i t i one rs  ma in ta i ned  a  bank  accoun t  i n
t he  Ph i l i pp i nes  and  j o i ned  t he i r  l oca l  v i l l age  assoc ia t i on .  The re
i s  no  ques t i on  bu t  t ha t  pe t i t i one rs  p roduced  ev idence  i nd i ca t i ng
t .ha t  t he  na tu re  o f  t he i r  s tay  i n  t he  Ph i l i pp ines  was  tha t  o f
I ' pe rmanen t  res iden ts " .  Under  the  c i r cums tances ,  i t  canno t  be  sa id
tha t  t he  reco rd  " c lea r l y  shows"  pe t i t i one rs  to  have  been  tempora ry
res iden t s .  .

The  on l y  rema in ing  s tumb l ing  b lock  fo r  pe t i t i one rs  i s  t he  da te
o f  t he i r  i ns ta l l a t i on  i n  t he i r  Ph i l i pp i ne  res i dence .  Pe t i t i one rs
took  up  pe rmanen t  res idence  i n  the  Ph i l i pp ines  some 40  days  a f te r
t he  beg inn ing  o f  1977 .  Sec t i on  605 (a ) (1 )  o f  t he  Tax  Law  p rov ides
tha t  a  pe rson  i s  a  non=res iden t  when  "he  ma in ta ins  a  pe rmanen t
p lace  o f  abode  e l sewhere  .  .  .  " .  By  regu la t i on ,  t h i s  Commiss ion
has  i n te rp re ted  the  s ta tu te  to  mean  " .  .  .  he  ma in ta ins  a  pe rmanen t
p lace  o f  abode  e l sewhe re  a  ,  .  . " .  (Emphas i s
added ) .  ( 20  NYCRR 102 .2 )  i s  seve re  bu t
l eg i t ima te ,  i f  i t  i s  app l i ed  w i th  some reasonab le  fo rbea rance .
Wh i le  the  s ta tu te  does  no t ,  on  i t s  f ace ,  requ i re  pe rmanen t
res i dence  f o r  an  en t i r e  yea r ,  i t  se t s  no  s tanda rd  wha tsoeve r  w i t h
rega rd  to  du ra t i on .  C lea r l y  i t  wou ld  be  un reasonab le  to  imp ly
tha t  t he  s ta tu te  mere l y  requ i res  pe rmanen t  res idence  e l sewhere
fo r  seve ra l  days  i n  t he  yea r .  Some s tandard  mus t  be  se t  by  those
charged  w i th  app ly ing  the  s ta tu te .  Wh i l e  i t  may  be  a rguab ly
more  reasonab le  to  requ i re  pe rmanen t  res idence  ou ts ide  the  s ta te
fo r  a  ma jo r i t y  o f  t he  yea r  ( r a the r  t han  f o r  t he  en t i r e  yea r ) ,  i t
was  w i th in  the  l eg i t ima te  d i sc re t i on  o f  t he  Tax  Commiss ion  to
enunc ia te  a  " fu11  yea r "  requ i remen t .  Neve r the less ,  such  requ i re -
men t  canno t  be  too  s t r i ngen t l y  app t i ed ,  l es t  i t  become un reasonab le
and  cap r i c ious .  As  an  examp le ,  i t  wou ld  be  un reasonab le  to
requ i re  tha t  t he  pe rmanen t  res idence  ou ts ide  the  s ta te  be
ma in ta i ned  f o r  mo re  t han  1 l  mon ths  o f  t he  yea r ,  s i nce  t he  s ta tu te ,
by  i t s  t e rms ,  pe rm i t s  t he  non - res iden t  t o  be  i n  New York  fo r  a
fu11  30  days .  Dec la r i ng  someone  a  non - res iden t ,  because  h i s
pe rmanen t  res idence  e l sewhere  d id  no t  f i l l  t hose  30  days  pe rm i t t ed
by  s ta tu te ,  wou ld ,  I  t h i nk ,  b€  con t ra r y  t o  t he  sp i r i t  o f  t he
s ta tu te  (even  though  l i t e ra l i s t s  m igh t  a rgue  tha t  t he  "3O day "
requ i remen t  and  the  t rpe rmanen t  res idence [  requ i remen t  a re  separa te
and  d i s t i nc t  f ac to r s ) .

I n  t h i s  i ns tance ,  t he  dec i s i on  i s  made  more  d i f f i cu l t  because
pe t i t i one rs  d id  no t  ma in ta in  the i r  "pe rmanen t  res idence  e l sewhere "
fo r  app rox ima te l y  40  days  du r ing  L977 .  On  ba lance ,  t hough ,  I
be l i eve  tha t  t he   O-d ,ay  pe r iod  was  "de  m in imus i l  i n  na tu re  and



-4 -

Re :  Ma l i nasky

shou ld  no t  be  fa ta l  t o  t he i r  app l i ca t i on  to  be  cons ide red  non -
res iden t s .  Hav ing  me t  a l l  t he  o the r  t es t s  p rov ided  by  Sec t i on
605 (a ) (1 )  and  hav ing  ma in ta i ned  a  pe rmanen t  p l ace  o f  abode
in  t he  Ph i l i pp i nes  f o r  mo re  t han  30O days  i n  1977 ,  pe t i t i one rs
come w i th in  the  mean ing  o f  "non - res iden ts "  as  tha t  t e rm i s
se t  f o r t h  i n  t he  s ta tu te .  Any  o the r  r esu l t  i s ,  I  t h i nk ,
a rb i t ra ry ,  and  con t ra ry  to  the  i n ten t  o f  t he  Leg is la tu re .

Fo r  t hese  reasons ,  I  wou ld  sus ta i n  t he  pe t i t i on .

JUN 3 O 1986
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