
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Raynond R. & Berenlce Mahablr

for Redetermlnat lon of a Def lc lency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tl t le T of the Adnlnistrattve Code of the Clty
of New York for the Year 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ts an enployee of the State Tax Cornmlsslon, that he/she ls over 18 years
of age, and that on the 28th day of May, 1986, he/she served the withln not lce
of decision by cerci f ied mai l  upon Raymond R. & Berenlce Mahabir  the pet i t ioner
ln the within proceeding, by encloslng a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Raynond R. & BerenLce Mahabir
59 Brunswick Avenue
Edlson,  NJ  08819

and by deposit ing same enclosed ln a postpald properly addressed wrapper in a
post off lce under the exclusive care and custody of the Unl"ted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the pet i t toner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to
28th day

before
of May,



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

May 28,  1986

Raynond R. & Berenlce Mahablr
59 Brunswick Avenue
Edison,  NJ  088f9

Dear Mr. & Mrs. MahabLr:

Please take not lce of the declslon of the State Tax Commisslon enclosed
herewith.

You have now exhausted your right of revl"ew at the adnlnl"strative level.
Pursuant to sect l -on(s) 690 and 1312 of the Tax Law, a proceedlng in court  to
revlew an adverse decision by the State Tax Commlssion may be lnst i tuted only
under Article 78 of the Clvll Practlce Law and Rules, and must be commenced ln
the Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron
the date of this not lce.

Inquiries concerning the computation of tax due or refund allowed tn accordance
with this declsion may be addressed t ,o:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bul lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the lvlatter of the Petitlon

o f

MYMOND R. MAHABIR AND BERENICE MAHABIR

for Redetermlnat ion of a Def ic lency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Tl- t le T of the Adnlnlstrat ive Code of the City
of New York for the Year 1980.

DECISION

Petltioners, Raymond R. Mahablr and Berenice Mahabir, 59 Brunswlck Avenue,

Edlson, New Jersey 08819, f i led a petLt ion for redetermlnat lon of a def lc lency

or for refund of New York Stat,e personal income tax under ArtLcle 22 of the Tax

Law and New York Clty personal income tax under Chapter 46' Title T of the

AdminLstrat ive Code of the City of New York for the year 1980 (Fl1e No. 53251).

A hearlng was held before James Hoefer,  Hearing Off lcer,  at  the offLces of

the State Tax Commisslon, Two World Trade Center,  New Yorkr New York, on

January  14 ,  1986 a t  1 :15  P.M.  Pet i t loners  appeared pro  se .  The Aud l t  D lv is lon

appeared by  John P.  Dugan,  Esq.  ( I rw ln  A .  Levy ,  Esq. ,  o f  counse l ) .

Whether, for the year 1980, petitioner Raymond R. Mahablr was donlciled l"n

New York State and New York Clty and elther maintained a permanent place of

abode in New York, maintained no permanent place of abode elsewhere' or sPent

ln the aggregaLe more than 30 days ln New York, and was thus taxable as a

res ldent  lnd iv idua l  under  Tax  Law sec t lon  605(a) (1 )  and sec t l .on  T46-105.0(a) (1 )

of the Adnlnistrat ive Code of the Clty of New York.
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FINDINGS OF FACT

1. On November 13, 1981, the Audlt  Divls lon lssued a Statement of Audit

Changes ("Statement") to petltLoners, Raymond R. Mahablr and Berenlce Mahabir'

for the year 1980. Sald Statement contained the fol lowlng explanatton:

"The fact that you maintalned a permanent place of abode in New
York State during 1980 nakes you a donlclliary of New York Stat,e and
therefore l lable for New York State income tax as i f  you were a ful1
year resldent .  t t

2.  Based on the aforementioned Statement,  the Audlt  Dlvls ion issued two

not lces of def ic lency ("Not l"cer ' )  to pet i t loners, one on March 22, 1983 and the

other  on  Apr i l  13 ,  1984.  The NotLce da ted  YIarc } : .  22 ,1983 proposed add i t iona l

New York  C l ty  persona l  lncome tax  due o f  $116.69 ,  p lus  in te res t  o f  $28.38 ,  fo r

a  to ta l  a l leged ly  due o f  $ i45 .07 .  The Not ice  da ted  Apr l l  13 '  1984 proposed

addlt l "onal New York State personal lncome tax due of $1,372.00, plus lnterest

o f  $ 4 9 1 . 0 7 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 1 , 8 6 3 . 0 7 .

3. At a pre-hearl-ng conference, pet l t l "onersr 1980 New York State and New

York City personal income tax liability was recomputed aliowlng Mr. and

Mrs. Mahabir  to clalm:

(1) a subtract lon nodif lcat lon of $540.00 for Unlted States Treasury

ln te res t ;

( i l )  l ten lzed deduct lons  o f  $5 ,046.69  ln  1 leu  o f  the  $2 ,400.00  s tandard

deduct lon; and

(111)  a  res ident  tax  c red i t  o f  $609.96 .

The aforementioned adjusEments reduced pet i t lonerst 1980 New York State and Clty

income tax  l lab l l l t y  to  $957.42 ,  p lus  in te res t .
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4. DurLng the entire 1980 tax year petitioners, Raymond Mahabir and

Berenlce Mahabir ,  rrere separated and l lvtng apart . l  Mr.  MahabLr resided in an

apartment located at 59 Brunswlck Avenue, Edison, New Jerseyr whl1e Mrs. Mahablr

resided ln an apartment located at 1365 St.  Nicholas Avenue, New York'  New

York. It is conceded that Berenice Mahabir is taxable as a full year resident

lndlvldual.

5. Petitioner Raynond R. l,Iahabir was employed during the year 1980 by the

H. B. Ful ler Conpany at t ts off ice ln Edlson, New Jersey. Mr. Mahabir  performed

no services for hls enployer within New York nor dld he earn any other lncome

which, lf it is determLned that he ls taxable as a nonresldent lndividual, was

derived from or connected wlth New York State or Clty sources.

6. Raynond R. Mahabirrs automoblle has been contlnuously regl"stered wlth

the State of New Jersey since L976. Mr. Mahabl,r  recelves alL his nai l  at  hls

EdLson, New Jersey address and he also malntains bank accounts in both New York

and New Jersey.

7. Mr. Mahabir  personal ly prepared the 1980 Federal ,  New York and New

Jersey incoue tax returns. Mr. and Mrs. Mahablr  f i led a joint  Federal  lncome

tax return for 1980 which l isted their  address as 1365 St.  Nicholas Avenue,

Apartment 25R, New York, New York. However,  sald 1980 Federal  income tax

return also lndlcated, in response to information requested by the Census

Bureau for revenue sharing, that residences were nalntalned ln both New York'

New York and Edlson, New Jersey.

Petitioners have been separated and llvlng
As of the date of the hearing, pet i t ioners
wrl t ten separat lon agreement.

apart  s lnce sometlme Ln L976.
had not entered into a fornal
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8. Pet l t ionersr or iglnal  1980 New York State and Clty incone tax return

was not subnitted in evidence, however, lt appears from the record herein Ehat

a State and Clty resldent lncome tax return rras filed by Mr. and Mrs. Mahablr.

Mr. Mahabir contends that he erroneously prepared a resident State and City

income tax return for 1980. Petitloners have subnitted anended State and City

Lncome tax returns for 1980 wherein Mr. Mahabir filed as a nonresldent of the

State and City and Mrs. Mahablr  f i led as a resident.  Mr. Mahabir  also or igioal ly

f i led a 1980 nonresident tax return with the State of New Jersey and has

subsequently submitted an amended return with New Jersey changlng his status

fron nonresident to resldent.

9. Pursuant to a verbal agreement, Raymond Mahabl.r nade support paynents

of $150.00 per week to Berenlce Mahablr  for her support  and the support  of

their chlldren. Other than the aforementloned support payments, Mr. Mahabir

did not contr lbute to the maintenance of the apartment located at 1365 St.  NLcholas

Avenue, New York, New York. Mr. Mahablr at, no time during the year at issue

used the apartment l"n New York Clty as hls residence or abode.

10. During the year 1980, pet i t ioner Raymond R. Mahabir  had New Jersey

State income tax wlthheld fron hls wages and also $540.58 of New York City tax

withheld. Mr. Mahabir dld not srop the rrlthhol-dtng of New York CLty taxes from

hl-s wages because he did not want his enployer to know thac he was separated

from hls spouse. Mr. Mahablr belleved that lf his enployer knew of his separa-

tion, such knowledge would adversely affect his chances for promotlon.

CONCLUSIONS OF LAW

A. That durlng the year at lssue, petitloner Raymond R. Mahabir was not a

doniclllary of the State and Clty of New York wl.chtn the meanlng and lntent of

Tax  Law $605(a) (1 )  o r  c t ty  Adn in is t ra t i ve  Code $T46-105.0(a) ( i ) .  S l .nce  Mr .  Mahab i r
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dld not maintain a permanent place of abode in New York and was not a donlcillary

of New York, he ls taxable as a nonresident lndividual for the 1980 tax year.

B. That durlng the year 1980 petltioner Raynond R. Mahabtr had no l"ncome

whlch was derived from or connected with New York State or City sources.

Accordingly,  Mr. Mahabir  ordes no State or City tax for 1980 and ls ent i t led to

a refund of the $540.58 of New York City tax wlthheld from his wages.

C. That petitioner Berenice Mahabir is concededly taxabLe as a resident

indl-vidual for the year f980. In accordance with the recomputation made by the

Audlt  Dlvls lon at a pre-hearlng conference (see Findtng of Fact t t3t t ,  supra) ,

Mrs. Mahablr fs 1980 New York State and New York Cl"ty tax due totals $1.47 and

$ . 9 1 ,  r e s p e c t l v e l y .

D. That the petltlon of Raymond R. Mahabir and Berenlce Mahablr ls

granted to the extent lndicated in ConclusLons of Law rrArr '  r tBrr and rrCrt ,  supra;

and that,  except as so granted, the pet l t lon l"s in al l  other resPects denied.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 81986

SSIONER

COMMISS


