
STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i r ion
o t

Arnold & Dorothy Lor ing

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  NYS Personal  Income
and Unincorporated Business Taxes under Ar t ic les
22 & 23 of  the Tax Law and New York Ci ty  Personal
Income Tax under Chapter  46,  T i t le  T of  the
Adminis t rat ive Code of  the Ci ty  of  New York for
t he  Yea rs  1978  -  1980 .

Arnold & Dorothy Lor ing
1 6 6  E .  3 4  S t r e e t ,
New York ,  NY  10016

and by deposi t i "ng same enclosed
post  of f ice under the exclus lve
Serv ice wi th in the State of  New

That deponent further says
herein and that, the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
3 rd  day  o f  Janua ry ,  1986 .

State of New York :
s s .  :

County of Albany :

Davi.d Parchuck, belng duly sworn, deposes and says that he is an employee
of the State Tax Cornmlssion, that he is over 18 years of age, and that on the
3rd day of January, 1986, he served the r^r i thin not ice of Decision by cert i f ied
mai l  upon Arnold & Dorothy Loring, the pet l t ioner in the withln proceeding'  by
enclosing a true copy fhereof in a securely sealed postpaid wrapper addressed
as fo l lows:

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the said addressee is  the pet i t ioner
forth on said wrapper is the last knor"m address

orized to ad
pursuant to Tax

is te r  oa ths
s e c t i o n  1 7 4



S T A T E  O F  N E I I  Y O  R K
S T A T E  T A X  C O } , T M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January  3 ,  1986

Arnold & Dorothy Loring
1 6 6  E .  3 4  S t r e e t
New York ,  NY 10016

Dear  Mr .  &  Mrs .  Lor ing :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrat,lve Ievel.
Pursuant  to  sec t ion(s )  690,  722 & I3 l2  o f  the  Tax  Law,  a  p roceed ing  ln  cour t  to
review an adverse dectslon by the Stat,e Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract. ice Law and Rules, and must be conrmenced ln
the Supreme Court of  the State of New York, Albany County, withln 4 nonths from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed i"n accordance
with this decision may be addressed to:

NYS Dept. Taxat,ion and Finance
Law Bureau - Li t igat ion Unit
Bui ldlng / /9,  State Campus
Albany, New York L2227
Phone / l  (518) 457-207O

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bu reau rs  Rep resen ta t i ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet, i t lon

o f

ARN0LD LORING and DOROTHY LORING

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income and
Unincorporated Business Taxes under Art ic les
22 and 23 of the Tax Law and New York City
Personal Income Tax under Chapter 46, Ti.tle T
of the Administrat lve Code of the Ciry of New
York  fo r  the  Years  1978,  1979 and 1980.

DECISION

Peti t loners, Arnold Loring and Dorothy Loring, 166 East 34th Street,  New

York, New York 10016, f i led a pet i t lon for redeterminat lon of a def lc l-ency or

for refund of New York State personal tncome and unincorporated buslness taxes

Articles 22 and, 23 of the Tax Law and New York City personal i,ncome tax

under Chapter 46, Tl t le T of the Administrat i .ve Code of the Clty of New York

fo r  the  years  1978,  1979 and 1980 (F i le  No.  47902) .

A hearJ"ng was held before James.Hoefer,  I lear ing Off icerr at  the off ices of

the State Tax Conrnission, Two World Trade Center,  New York, New York'  on

August  19 ,  1985 a t  1 :15  P.M.  Pet i t loner  Arno ld  Lor ing  appeared pro  se  and fo r

his spouse. The Audlt  Divis lon appeared by John P. Dugan, Esq. ( Irwin A. Levy,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether pet i t ioners t lnely f i led a New York State and City personal

income tax return for 1978.

I I .  Whether pet i t loner Arnold Loringfs act l"v i t ies as a conmissloned

salesman const i tuted the carrying on of an unincorporated bustness, thereby
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subject ing the income generated from said act lv i t ies to unincorporated business

tax .

I I I .  Whether petLt loners are subject to

f i le returns, for fai lure to t i rnely pay the

f iLe and/or pay est inated tax.

IV. Whether pet i t ioners are l iable for

asser ted  due.

penalt ies for fai lure to t lnely

tax when due and for failure to

pa)rment, of interest on the tax

FINDINGS OF FACT

1. Pet i t ioners herein, Arnold Loring and Dorothy Loring, f i led separate

New York State and Cj"ty resldent income tax returns for the years L978, 1979

and 1980. The 1978 return was received bv the Audlt  Dlvis ion on October 15,

1984, whi le the 1979 and 1980 returns were t lmely f i led. No unincorporated

business tax returns were f i led for any of the years at issue.

2. On June 30, 1983, the Audit  Divis ion lssued a Statement of Audlt

Changes to pet i t ioners for 1978. On said Statement,  the Audit  Divl"slon advlsed

pet i t ioners that i t  had no record of receivlng a 1978 return and' s lnce they

had fai led to reply to two let ters of inquiry,  New York lncome for 1978 was

est imated. Total  income for pet i t ioner Arnold Loring was est lmated at $33,250.00

($250.00  i .n te res t  lncome and $33,000.00  bus iness  income) .  To ta l  income fo r

pe t i t ioner  Doro thy  Lor lng  was es t , imated  a t  $11,250.00  ($250.00  l "n te res t  income

a n d  $ 1 1 , 0 0 0 . 0 0  w a g e  i n c o m e ) .

3. Based on the aforementioned Statement,  the Audit  Divls lon, on SePtenber 28'

1983, issued separate not ices of def ic iency to each pet i t ioner for the year

1978. The Notice lssued to pet i t loner Dorothy Loring proposed addit ional New
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York State and Clty personal i -ncome tax due of $691.00, plus penalty l  of

$ 3 6 6 . 9 4  a n d  i n t e r e s t  o f  $ 3 1 8 . 3 0 ,  f o r  a  t o t a l  a t t e g e d l y  d u e  o f  $ L , 3 7 6 . 2 4 .

The Notice issued to pet i t ioner Arnold Loring for 1978 proposed

addit ional tax due of $41679.09. Said amount included New York State and City

personal i -ncome tax due plus New York State unl-ncorporat,ed business tax due.2

The Not ice  a lso  inc luded pena l ty l  o f  $2 ,451.96  and in te res t  o f  $2 ,155.33 ,  fo r  a

to ta l  a l leged ly  due o f  $9 ,286.38 .

4. On June 30, 1983, the Audit  Divls lon lssued a second Statement of

Audit  Changes solely to pet l t ioner Arnold Loring for the years L979 and 1980.

On said Statement,  the Audlt  Dlvis lon held Mr. Lor lngrs reported business

lncome ($32,227.96  fo r  1979 and $19,916.00  fo r  1980)  sub jec t  to  un incorpora ted

business t ,ax.

Based on the abovementloned Statement, the Audlt Division, on Septembet 28,

1983, issued a Not ice of Def lc iency to pet l t loner Arnold Loring for 1979 and

1980 proposing addit lonal unl"ncorporated business tax due of $1'4O9.40'  plus

1
penal ty"  o f  $652.45 and in terest  o f  $494.65,  for  a  t ,o ta l  a l legedly  due of

$2 ,556  . 50 .

5. Based on information provl-ded by pett t ioners at a pre-hearing conference,

speclf ical ly the f i l ing of their  1978 return, the def lc lency lssued to Mrs. Lor lng

for  1978 was reduced to  $43.79 ,  p lus  pena l ty  under  Tax  Law sec t ions  685(a) (1 )

Penalt ies were asserted due pursuant to Tax Law sect ions 685(a) (1),
685(a) (2 )  and 685(c)  and Adn ln is t ra t i ve  Code sec t ions  T46-185.0(a) ( I ) '
T46-185.0(a)  (2 )  and T46-185.0(c )  fo r  fa i . lu re  t ,o  f i le  a  re tu rn  on  t ime,
failure to pay the tax due on tine and fallure to file and,/or Pay
est inated tax, respect ively.

Unlncorporated business tax hras asserted due based on est imated business
i n c o m e  o f  $ 3 3 , 0 0 0 . 0 0 .
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a n d  6 8 5 ( a ) ( 2 ) ,  a n d  A d n i n l s t r a t i v e  C o d e  s e c t l o n s  T 4 6 - 1 8 5 . 0 ( a ) ( 1 )  a n d  T 4 6 - 1 8 5 . 0 ( a ) ( 2 )

and in te res t .  The de f ic lency  lssued to  Mr .  Lor ing  fo r  1978 was reduced to  $7 f2 .51

($SSS.07 for New York State and City tax due and $157.44 for New York St,ate

unincorporated business tax due) plus penalty as descr ibed ln footnote 1, supra

and interest.  No adjustments or revisions rrere made to the Not ice of Def ic lency

issued to  Mr .  Lor ing  fo r  the  years  1979 and 1980.

6. Pet i t loners maintain that thelr  1978 New York State and Clty personal

lncome tax return was tinely prepared by thelr accountant and also timely

f i led. The 1978 return, received by the Audit  Divis ion on October 15, 1984, is

al legedly a photocopy of the 1978 return whlch pet i t ioners assert  was previously

t inely f i led. Pet i t ioners also assert  that the tax due shown on the 1978

return of $598.86 was paid when said return was f i led. No documentary evidence

was presented by pet i t ioners to support  that a payment of $598.86 was made.

7. For al l  three years at issue, pet i t ioner Arnold Lorlng was a sales

agent for numerous f i rns in the text i le industry.  Mr. Lor lng was paid str ict ly

on a comnission basis and there r^rere no income taxes or social security taxes

withheld from his compensat ion. Mr. Lor lng reported his com-ission income on

Federal  Schedule C, Prof i t ,  or (Loss) From Business or Profession, and claimed

b u s i n e s s  d e d u c t i o n s  t o t a l l e d  $ 1 2 , 1 6 4 . 1 0 ,  $ 1 6 , 4 4 8 . 0 1  a n d  $ 1 6 ' 8 7 4 . 0 0  f o r  I 9 7 8 '

1979 and 1980, respect ively.  Mr. Lor ing dld not receive reimbursement from

his pr ineipals for the expenses which he incurred nor did sald pr incipals

provide Mr. Lor lng with tr lorkments Compensat lon, disabi l l ty insurance or a

pension plan. None of the pr lncipals provided Mr. Lor ing with off ice space and

he had no supervisor.  Mr. Lor ing set his own i t lnerary, Idas free to take a

vacat ion at his own discret ion and did not have to meet any quotas.
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8. Pet i t ioner Arnold Loring maintalns that i f  he is held l iable for

payment of unincorporated business tax, that penalty and l-nterest should not be

charged against him. Mr. Lor ing asserts that he rel- ied ent irely on his accountant

to prepare all necessary returns and that if any unincorporated business tax is

due, said accountant should be charged the penalty and interest.

CONCLUSIONS OF LAW

A.  That  sec t lon  689(e)  o f  the  Tax  Law and sec t lon  T46-189.0(e)  o f  the

Adninistrative Code of the City of New York both place the burden of proof on

pet i t ioners. Pet i t ioners have fai led to sustain their  burden of proof to show

that they timely filed a New York State and City personal income tax return for

1978 and made a  payment  o f  $598.86 .

B. That pet l t ioner Arnold Lorlngfs act lv i t l -es as s gommissioned salesman

during the years at issue const i tuted the carrylng on of an unincorporated

business and the income derived from said act lv l t les is therefore subject to

un incorpora ted  bus iness  tax .  Tax  Law sec t ions  701(a) ,  703(a)  and 705(a)  and

2 0  N Y C R R  2 0 3 . 1  a n d  2 0 3 . 1 0 .

C. That pet l t ioners have fai led to show that reasonable cause existed for

their failure to tinely file a return and tinely pay New York State and Clty

personal income taxes fot  7978. Accordingly,  the penalt tes asserted pursuant

to  Tax  Law sec t ion  685(a) (1 )  and 685(a) (2 )  and Adur ln is t ra t i ve  Code sec t ion

T 4 6 - 1 8 5 . 0 ( a ) ( 1 )  a n d  T 4 6 - 1 8 5 . 0 ( a )  ( 2 )  a r e  s u s t a i n e d .

D. That pet i t ioner Arnold Loring has also fai led to show that reasonable

cause existed for his fai lure to t imely f i le unincorporated business tax

returns and for his fallure to timely pay unincorporated business tax. Accord-

ing1y ,  the  Tax  Law sec t ion  685(a) (1 )  and 685(a) (2 )  pena l t les  a re  sus ta ined.

E. That a penalty is inposed by Tax Law sect ion 685(c) and Adninlstrat lve
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Code sect ion T46-185.0(c) for fai lure to f i le and pay an est l rnated tax or for

underpayurent of est imated tax. Sect lon 685(d) of the Tax Law and sect ion

T46-185.0(d) of the AdurinistratLve Code provides for certain except lons to the

irnposit ion of thls penalty;  however,  pet i t ioners have fai led to show that they

qual i f ied for any of the statutory except ions. Accordingly,  said penalty nust

be  sus ta ined.

F. That there is no provision ln the Tax Law which perni ts interest to be

waived. Although pet i t ioners may have rel ied on their  accountant,  they are

liable for the pa1rment of penalty and interest.

G. That,  pursuant to Finding of Fact "5"r.W,, the Not ice of Def ic lency

issued to  pe t i t ioner  Doro thy  Lor ing  fo r  1978 is  reduced to  $43.79 ,  p lus  pena l t ies

ITax  Law $$685(a) (1 )  and 685(a) (2 )  and Admin is t ra t i ve  Code $$T46-185.0(a) (1 )  and

T46-185.0(a) (2 ) l  and in te res t .  The Not ice  o f  Def ic iency  issued to  pe t i t ioner

Arnold Loring for L978 is reduced to $712.51, plus penalt ies, as descr ibed in

footnote 1, gg,,  and interest.

H. That the pet i t ion of Arnold Loring and Dorothy Loring is granted

the extent indicated ln Concluslon of Law "G", E9p.B; and that, except as

granted, the pet i t lon Ls ln al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JAN 0 3 1986

t o

so

PRESIDENT


