
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon
O I

Anthony Lomangino

for Redeterninati.on of a Deficlency or Revislon
of a Determination or Refund of Personal Income
Tax & Unlncorporated Bus:lness Tax under
Art ic le(s) 22 & 23 of the Tax Law for the Years
1 9 7 9  &  1 9 8 0 .

AFTIDAVIT OF UAILING

State of  New York :
s s .  :

Count,y of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ts an enployee of the State Tax Conmlsslon, that he/she ls over 18 years
of ager and that on the 15th day of October,  1986, he/she served the wlthin
not ice of Decision by cert i f ied mai l  upon Anthony Lomangino the pet i t ioner in
the within proceeding, by enclosing a true copy thereof ln a securel-y sealed
postpaid wrapper addressed as fol lows:

Anthony Lomanglno
29 hrest End Ave.
ShLrley, NY 11967

and by deposit ing same enclosed ln a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on sald wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me thls
15 th  day  o f  October ,  1986.

thorized to admin s te r  oa t
pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
ol:

Anthony Lomangino

for Redeterminat lon of a Def ic iency or Revision
of a Determinatlon or Refund of Personal Income
Tax & Unincorporated Business Tax under
Art lc l-e(s) 22 & 23 of the Tax Law for the Years
L 9 7 9  &  1 9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State 1s>( Qsmmission, that he/she ls over 18 years
of age, and that on the L5th day of October,  1986, he served the withtn not ice
of Decision by cert l f ied mai l  upon Raphael P. Greenspan, the representat ive of
the pet l t ioner ln the within proceedlng, by encloslng a true coPy thereof in a
securely sealed postpaid r4rrapper addressed as fol lows:

Raphael P. Greenspan
Macri, Greenspan & Moramarco
1551 Kel lum Place
MLneola, NY 11501

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a
post off lce under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the rePresentatlve
of the pet l t ioner herein and that the address set forth on said l rraPper is the
last known address of the representat ive of the Pet i t ioner.

Sworn to before me this
15 th  day  o f  October ,  1986. V

pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

October  15 ,  1986

Anthony Lomanglno
29 West End Ave.
Sh i r ley ,  NY LL967

Dear Mr. LomangLno:

Please take not lce of the Declslon of the State Tax Conmisslon enclosed
herewlth.

You have now exhausted yorrr rlght of revlew at the adnlnLstratlve level.
Pursuant to sect lon(s) 690 & 722 of the Tax Law, a proceedlng ln court  to
revLew an adverse declslon by the State Tax Co 'nisslon nay be instltuted only
under Artlcle 78 of the Clvll Practlce Law and Rulesr ard must be coumenced in
the Supreme Court of the istate of New York, Albany County, withln 4 months from
the date of thts not lce.

Inquirles concernlng the computat,l,on of tax due or refund allowed l"n accordance
wl"th thls declslon may be addressed to:

NYS Dept. Taxation and FLnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
But ldlng #9, State Campus
Albany, New York L2227
Phone / t  (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaurs Representatl"ve

Petitioner I s RepresentatLve :
Raphael P. Greenspan
Macrl, Greenspan & Moramarco
1551 Kel lum Place
MLneola, NY 11501

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ANTHONY LOMANGINO

for Redetermlnat lon of a Def ic lency or for
Refund of Personal Income Tax and UnincorporaEed
Buslness Tax under Articles 22 and 23 of che Tax
Law for the Years 1979 an.d 1980.

Whether the Audlt

conputing the gain on

I .  Pet l" t ioner,  Anthony

Resident Return together wlth

For the year 1980r pet i t loner

Petltioner, Anthony f,omangtno, 327 Greenlawn Road, Greenlawn, New York

1f740, f l led a pet l t lon for redetermlnat l-on of a def l .c iency or for refund of

personal lncome tax and uuincorporated business Eax under Artlcles 22 atd. 23 of

the Tax Law for the years 1979 and 1980 (Fi le No. 43772).

A hearing was held before Arthur Johnson, Hearing Off icer,  at  the off lces

of the Stace Tax Commlssion, Two !'Iorld Trade Cent,er, New York, New Yorkn on

March  19 ,  1986 a t  1 :30  P.M. ,  w l th  a l l  b r le fs  to  be  subn i t ted  by  May I ,  L986.

Pet i t loner appeared by Macri ,  Greenspan & Moramarco, Esqs. (Raphael P. Greenspan,

Esq. r  of  counsel) .  The Audlt  Dlvls lon appeared by John P. Dugan, Esq. (Gary

P a l m e r ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

DECISION

Lomangino, flled a jol.nt New York State Income Tax

hls wlfe,  Susan Lomanglno, for the year L979.

and his wife f i led separately on one return.

DivLston properly valued pet i t loner 's lnventory 1n

the  sa le  o f  h ls  bus iness .

FINDINGS OF FACT
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2. (a) On February 25, 1983, the Audlt  Divis ion lssued a Not ice of

Def ic iency to pet l t loner,  Anthony Lomangino, for addit lonal tax due of $L2,447.64,

p lus  ln te res t ,  fo r  the  year  1979.  Th ls  cons ls ted  o f  $3 ,986.63  ln  un lncorpora ted

busl"ness tax and $81461.01 ln personal income tax.

(b) On February 25, 1983, the Audlt  DivLslon also lssued a Not ice of

Def lc lency to pet l t loner for addlt tonal Eax due of $851.16, plus lnterest,  for

the year 1980. Thls was composed of $186.05 ln unincorporated busLness tax and

$896.11 ln personal income tax, lesg a credl. t  of  $231.00 which was attr ibutable

to  pe t l t loner 's  w l fe .

3. The def lc lencles were the result  of  a f ie ld audit  of  pet l t lonerrs

buslness, Mr. Thrl f ty Dlscount Liquors. The audlt  dlsclosed that pet i t ioner

sold the buslness on January 9, L979. The fol lowlng adjustments were made:

a)  Inventory  as  per  pe t i t ioner rs  records  o f  $215,782.00  was reduced to

$107,570.52, result l .ng ln an overstatement of cost of  goods sold of

$ 1 0 8 , z I L , 4 8  ( s t a r e d  a s  $ 1 0 8 , 2 L 2 . 0 0  l n  t h e  a u d l t  r e p o r t ) .

b) Pett t loner was al lowed addlt lonal cost of  $35,000.00 for good w111

whlch he had pald when he acquired the store. Capltal  gain after audit

was calculated at $t i0,405.00. (Pet i t loner had reported a capltal  galn of

$ 7 , 1 9 3 . 0 0  o n  h i s  r e t u r n . )

c) Exaninat ion of pet i t ionerts business checking account showed

deposits made after the sale of the business. These deposlts were determined

to be due to accounts receivable but were not recorded on the busLness

books by pet l t ionerts accountant.  Pet, i t loner conceded that these deposits

were income ltems. The amounts of the deposits are not clear fron the

record, however i t  appears that the deposits const i tute the $I4'077.46 La
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"addit ional sales per audlt"  for 1979 noted ln the Statement of Audit

Changes.

d) Interest l "ncome was held subject to unlncorporated buslness tax for

both 1979 and 1980, al though pet i t ioner elected the opt,Lon of report ing al l

gains durlng L979.

The only item ln lssue at the hearlng was the value of the tnventory at the

t ine of the sale of the business, January 9, L979.

4. Pet i t ioner operated che l lquor store, which was located at 648 North

Wellwood Avenue, Llndenhurst, Ners York, fron 1974 until he sold it, on January 9,

L979. During the last year he omed the business, he worked at another job and

operated the business on an absentee basls whi le he atternpted to sel l  i t .

5.  On August 23, 1978, pet l t loner entered into a contract wlth Frank

Liotta and Ralph Prisco for the sale of his buslness. The contract stated that

the purchase pr ice was $220,000.00, subject to adjustments, al located as

fo l lows:

good w111
furniture and fixtures
inventory
lease

Total

$ 35,ooo.oo
35 ,0oo.  o0

100 ,000 .00

Upon execut lon of the agreement,  $20,000.00 was tendered and $50,000.00 was to

be pald Ln cash or cert l f led check at the t ine of c losing. The balance,

$150,000.00, which amount was subject,  to the results of a physlcal  l -nventory to

be taken just pr lor t ,o the elosing, nas to be pald by a secured promissory

note .

6. The purchasers f l led a Bulk Sale Quest lonnaire wlth the Department of

Taxat ion and Finance on Oetober 27, 1978 showing the sel l lng pr lce of lnventory

t o  b e  $ 9 3 , 5 6 2 . 5 2 .
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7. The closing took place on January 9, L979 and the $150,000.00 balance

noted above was lncreased to $157,570.52, evl .dent ly as a result  of  the physlcal

lnventory pr ior to the closing. The addlt ional $7,570.52 was added by the

audltors to the $100,000.00 inventory f igure ln the contract,  result lng in the

$107,570.52  used in  comput ing  the  de f l "c iency .

8. The purchasers of the business rnade the physical invent,ory of che

bustness short ly before the closLng. l lowever,  no detal ls thereof are l .n the

record. Pet l t loner clalms that hls nanager had purchased too great a quant l ty

of off-brand ltems whlch had to be heavily dl-scounted to the purchaser of the

buslness at the time of the inventory valuatlon. Petl-tLoner also clalms to have

purchased $65,327.00 in J-nventory between December 31, 1978 and January 9, L979,

in order to replenish the stock for the new onner after the busy hollday

season. However '  nothlng was shown to substant iate these claims.

9. Pet i t ionerrs 1978 Schedule C, to Federal  Form 1040, shows opening

inventory  o f  $211,908.00 ,  add l t lona l  purchases  o f  $704,282.00  and c losLng

L n v e n t o r y  o n  D e c e m b e r  3 1 "  1 9 7 8 ,  o f  $ 1 5 8 , 7 0 6 . 0 0 .

10 .  Inventory  as  o f  January  9 ,  1979,  i s  hereby  found to  be  $L5L '422.50 ,

which represents the December 31, 1978, closlng lnventory, less an est lmated

$7,283.50 ln inventory sold durlng the sLx buslness days pet i t loner owned the

store ln 1979 (sales assumed at one-half weekly average due to post-holiday

s lack  per iod) .

CONCLUSIONS OF LAW

A. Thac the inventory as of January 9, L979, was $151'422.50 and the

pet l t loner 's  ga ln  on  the  sa le  o f  the  bus lness  Ls  to  be  reduced f ron  $80,405.00 '

as  ca lcu la red  by  the  Aud i t  D iv ls ion ,  to  $36,563.52 .  The $7 '193.00  repor ted
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galn is to be subtracted , from thls f tgure result ing ln a net addit lonal galn

o f  $291370.52 .  Pet l t ioner  has  no t  sus ta ined h ls  burden o f  p roo f  under  sec t ion

689(e) of the Tax Law to show that he purchased lnventory between January 1 and

January  9 ,  1979.

B. That the pet l t lon

Lndicated in Concluslon o,E

the notLces of def lc iency

DATED: Albany, New York

ocT 1 51s80

of Anthony Lomanglno is granted to the extent

Lanr "A" and, except as so granted, it ls denied and

are otherwl"se sustalned.

STATE TAX COMMISSION

PRESIDENT
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  1 2 2 2 7

October  15 ,  1986

Anthony Lomangl.no
29 t{est End Ave.
Sh i r ley ,  NY L I967

Dear Mr. Lomanglno:

Please take not lce of the Declsion of the State Tax Commission enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlsEratlve level.
Pursuant to sect lon(s) 690 & 722 of.  the Tax Law,.a proceedlng in court  to
review an adverse decLsion by the St,ate Tax Connl-ssion may be l"nstl"tuted only
under Artlcle 78 of the Civll Practice Law and Rules, and must be cornmenced ln
the Supreme Court of the State of New York, Atbany County, wl"thln 4 months from
the date of thls not lce.

Inquiries concerning the computatlon of tax due or refund al-lowed ln accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxation and Fl"nance
Audit Evaluatlon Bureau
Assessment Revlew Unlt.
Building il9, State Campus
Albany'  New York 12227
Phone # (518) 457-2086

Very truly yours '

STATE TAX COMMISSION

cc: Taxing Bureauts Representat lve

Petitioner I s Represent,ative :
Raphael P. Greenspan
Macrl, Greenspan & Moramarco
1551 Kel lum Place
Mineola, NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat, ter of  the Pet i t lon

o f

ANTHONY LOMANGINO

for Redetermlnat lon of a Def ic lency or for
Refund of Personal Income Tax and Unincorporated
Buslness Tax under Articles 22 ard 23 of the Tax
Law for the Years 1979 and 1980.

Whether the Audlt

computing the gain on

DECISION

Petitloner, Anthony Lomangino, 327 Greenlawn Road, Greenlawn, New York

LL740, f l led a pet i t ion for redeterminat lon of a def ic lency or for refund of

personal income tax and unincorporated buslness tax under Articles 22 and 23 of

the Tax Law for the years 1979 and f980 (Fl1e No. 43772).

A hearing was held before Arthur Johnson, I iear lng Off lcer,  at  the off ices

of the State Tax Commlssion, Two World Trade Center,  New York, New York, on

March  19 ,  1986 a t  1 :30  P.M. ,  w l th  a l l  b r ie fs  to  be  subml t ted  by  May 1 ,  1986.

Pet i t , toner appeared by Macrl ,  Greenspan & Moramarco, Esqs. (Raphael P. GreensPan'

Esq. r  of  counsel) .  The Audlt  DlvLsion appeared by John P. Dugan, Esq. (Gary

Pa lmer ,  Esq. ,  o f  counse l ) .

ISSUE

Division properly valued pet l t ioner 's lnventory in

the sale of hls busl"ness.

FINDINGS OF FACT

1. Pet i t ioner,  Anthony Lomangino, f l1ed a jotnt New York St,ate Income

Resldent Return together with hls wife,  Susan Lomanglno, for the year 1979.

For the year 1980, pet l t ioner and hls wlfe f t led separately on one recurn.

Tax
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2. (a) On February 25, 1983, the Audlt  Diviston issued a Not ice of

Def lc lency to pet i t ioner,  Anthony Lomangino, for addit lonal tax due of $L2,447.64'

plus lnterest,  for the year L979. Thls conslsted of $3,986.63 tn unLncorporated

bus iness  tax  and $8 ,461.01  ln  persona l  income tax .

(b) On February 25, 1983, the Audl. t  Dlvis ion also lssued a Not ice of

Def lc lency to pet i t ioner for additLonal tax due of $851.16, plus lnterest,  for

the year 1980. Thls was composed of $186.05 in unlncorporated business tax and

$896.11 in personal lncome tax, less a credit  of  $231.00 which was attr l -butable

to  pe t l t loner 's  w l fe .

3. The def ic iencl ,es were the result  of  a f ie ld audlt  of  pet i t ionerts

buslness, Mr. Thri f ty Discount Llquors. The audlt  disclosed that petLt loner

sold the buslness on January 9, 1979. The fol lowing adjustments were made:

a)  Inventory  as  per  pe t i t ioner rs  records  o f  $215,782.00  was reduced to

$107 '570.52 ,  resu l t lng  in  an  overs ta tement  o f  cos t ,  o f  goods  so ld  o f

$ 1 0 8 , 2 L I . 4 8  ( s t a t e d  a s  $ 1 0 8 , 2 L 2 . 0 0  i n  t h e  a u d i t  r e p o r t ) .

b) Pet i t ioner was al lowed addl"t lonal cost of  $35,000.00 for good w111

whlch he had paid when he acguired the store. Capital  gain after audlt

was calculated at $80,405.00. (Pet l t loner had reported a capital  gaLn of

$ 7 , 1 9 3 . 0 0  o n  h l s  r e t u r n . )

c) Examlnat l .on of pet i t lonerts bustness checklng account showed

depostts nade after the sale of the buslness. These deposits were determined

to be due to accounts recelvable but were not recorded on the buslness

books by pet l t ionerts accountant.  Pet l t loner conceded that these deposlts

were lncome tt,ems. The amounts of the deposits are not clear fron the

record, however l t  appears that the deposlts const l tute the $L4,077.46 ln
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I 'addlt lonal sales per audit [  for 1979 noted ln the Statement of Audit

Changes.

d) Interest lncome was held subject to unincorporated buslness tax for

both 1979 and 1980, al though pet l t loner elected the opt lon of report ing al l

gains during L979.

The only lten in lssue at the hearing was the value of the lnventory at the

t ime of the sale of the bustness, January 9, L979.

4. Pet i t ioner operated the l lquor store, whlch was located at 648 North

Wellwood Avenue, Llndenhurst, New York, ftom L974 untll he sold it on January 9,

L979. During the last year he owned the business, he worked at another job and

operated the buslness on an absentee basls whl le he attempted to sel l  l t .

5.  0n August,  23, 1978, pet l t loner entered into a contrac! wLth Frank

Liotta and Ralph Prlsco for the sale of hls buslness. The contract stated that

the purchase prLce was $220,000.00, subject to adjustments, al located as

fo l lows:

g o o d  w 1 1 1  $  3 5 , 0 0 0 . 0 0
furnl ture and f lxtures 35'000.00
l"nventory 100,000 .00
l e a s e  5 0 ' 0 0 0 . 0 0

roral $-zz0';60il00
Upon execut lon of the agreement,  $20,000.00 was tendered and $50,000.00 nas to

be paid ln cash or cert i f ied check at the t lne of c losing. The balance,

$150,000.00, which amount was subject to the results of a physlcal  inventory to

be taken just pr lor to the closing, was to be pald by a secured promtssory

note .

6. The purchasers flled a Bulk Sale Questlonnalre wlth the Departnent of

Taxation and Fl"nance on October 27, 1978 showlng the selling prlce of lnventory

t o  b e  $ 9 3 , 5 6 2 . 5 2 .
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7. The closlng took place on January 9, 1979 and the $150,000.00 balance

noted above was increased to $157r57O.52, evldent ly as a result  of  the physlcal

inventory pr ior to the closlng. The addlt ional $7,570.52 was added by che

auditors to the $100,000.00 lnventory f lgure in the contracc, result ,Lng Ln the

$107,570.52 used tn comput, lng the def ieiency.

8. The purchasers of the business made the physLcal lnventory of the

busl"ness short ly before the closing. However,  no detal ls thereof are ln the

record. Petitloner claims that hls manager had purchased coo great a quantlty

of off-brand items which had to be heavily dl.scounted to the purchaser of the

business ac the t ine of the inventory valuat lon. Pet l t loner also clalms to have

purchased $65,327.00 ln Inventory between Decenber 31, 7978 and January 9, L979,

1n order to replenistr the stock for Ehe new olrner after the busy hollday

season. However, nothing was shown to substantiate these clalns.

9. Pet l- t lonerfs 1978 Schedule C, to Federal  Forn 1040, shows openlng

l.nventory of $211,908.00, addlt lonal purchases of $704,282.00 and closl-ng

inventory  on  December  31 ,  L978,  o f  $158,706.00 .

10 .  Inventory  as  o f  January  9 ,  L979, ls  hereby  found to  be  $L51,422.50 ,

which represents the December 31, L978, closlng inventory, less an est imated

$7'283.50 ln inventory sold durl"ng the slx busl .ness days pet i t ioner owned the

store Ln 1979 (sa1es assumed at one-half weekly average due to post-hollday

s lack  per lod) .

CONCLUSIONS OF LAW

A. That Che

pet l t ioner rs  ga ln

as calculated by

inventory  as  o f  January  9 ,  1979,  was $151,422.50  and the

on the  sa le  o f  the  busLness  is  to  be  reduced f ron  $80,405.00 ,

the  Aud i t  D lv isLon,  to  $36,563.52 .  The $7 ,193.00  repor ted
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gain ls to be subtracted fron thls f lgure result lng ln a net addit ional galn

of $29,370.52. Pet i tLoner has not sustalned his burden of proof under sect lon

689(e) of the Tax Law to show that he purchased Lnventory beiween January I and

January  9 ,  1979.

B. That the petttlon of Anthony Lonanglno is granted to the extent

lndicated ln Concluslon of Land ttAtt and, except as so granted, lt is denled and

the not ices of defLciency ate otherwlse sustalned.

DATED: Albany, New York STATE TAX COMMISSION

OcT 1 51980 --C,eMA4-
PRESIDENT




