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STATE OF NEW YORK

STATE TAX COMMISSION

In the l lat ter of  the Pet l t lon
o f

Julian Llebman AFFIDAVIT OF MAILING

for Redetermlnat lon of a Def lc iency or Revlslon
of a Determtnatlon or Refund of Personal Income
under Art lc le(s) 22 of the Tax Law
for  the  Years  L978 e  1979.

State of New York :
s s .  :

County of Albany :

David Parchuck/Connl-e Hagelund, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Co nisslon, that he/she Ls over 18 years
of age, and Ehat on the 27th day of March, 1986, he/she served the wlthin
notLce of dectslon by cert l f led nal l  upon Jul lan Llebman the pet l t ioner in the
rdi"thln proceeding, by encloslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Jullan Liebman
7 East Drlve
I ' loodbury, New York LL797

and by deposlt lng same enclosed ln a postpald properly addressed wrapper Ln a
post off ice under the excluslve care and custody of the United States Postal
Service wlthln the State of New York.

Tax

That deponent further says that the
hereln and that the address set forth on
of  the  pe t l t loner .

sald addressee ls the pet l t ioner
sald wrapper is the last known address

Sworn to before me thls
27th day of March, 1986.

zed to admlnister
t  to Tax Law sect



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petitlon
o f

Jullan Llebman

for RedeterminaEl.on of a Def lc lency or Revislon
of a Det,erminat,lon or Refund of Personal Income
under Arcicle(s) 22 of the Tax Law
for  the  Years  1978 & L979.

AFFIDAVIT OF MAILING

Tax

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly sworn, deposes and says that

BtlgBg,l8,,e".f;BE18x"Er,8rztEf; [Eg'8rrffirSf,ylg8*?"a"'Bg$"89/EhE *ltRIf;'"AEit8'58
decislon by cert l f ied nal l  upon El l lot t  H. Goldberg, the representat ive of the
pet l t loner in the withln proceedlng, by encloslng a true copy thereof l .n a
securely sealed postpald rdrapper addressed as fol lows:

E l l lo t t  H .  Go ldberg
875 Sixth Avenue
New York, NY 10001

and by deposlti-ng same enclosed ln a postpald properly addressed wrapper in a
post off lce urrder the excluslve care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ts the representat,lve
of the pet l t loner herein and that the address set forth on sald l t rapper ls the
last knorrm address of the representat ive of the pet i t loner.

Sworn to before ne thls
27th day of March, 1986.
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blatcn. 27 , 1986

Julian Llebnan
7 East Drive
Woodbury, New York 11797

Dear Mr. Llebman:

Please take not lce of the declsion of the State Tax Conmisslon enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnistratlve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to revlel t  an
adverse decision by the State Tax Connlssion nay be lnstituted only under
Article 78 of the Civll Practice Law and Rules, and must be com"lenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date  o f  th ls  no t ice .

Inqul"ries concernlng rhe computatl"on of tax due or refund allowed ln accordance
with thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltigation Unlt
Bui ldlng /19, State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat lve

Peti t loner I  s Representat l"ve :
E l l lo t t  H .  Go ldberg
875 Sixth Avenue
New York, NY 10001

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JULIAN LIEB}IAN DECISION

for Redeterminat lon of a Def ic iency or for :
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law for the Years 1978 and L979. :

Pet i t , ioner Jul lan Liebman, 7 East Drive, lJoodburlr  New York 11797, f i led a

pet i t lon for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for the years L978 and L979 (Fi le Nos.

3 6 2 6 6  a n d  3 6 3 1 9 ) .

A hearlng was held before Al len Caplowalth, Hearing Off icer,  at  the

off ices of the State Tax Conmisslon, Two World Trade Center,  New York, New

Y o r k '  o n  O c t o b e r  2 I , 1 9 8 5  a t  3 : 1 5  P . M .  P e t i t i o n e r  a p p e a r e d  b y  E l l l o t  H .

Go ldberg ,  C.P.A.  The Aud l t  D iv is ion  appeared by  John P.  Dugan,  Esq.  (Herber t

Kamrass ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audlt  Divls ion properly disal lowed pet i t ionerrs clained 1978

deprec ia t , lon  deduct lon  o f  $23,894.00 .

FINDINGS OF FACT

1. Jul ian Llebman (hereinafter I 'pet i t ioner")  t i roely f i led a New York

State Income Tax Resident Return for the year 1978 whereon he reported a business

loss of $23,756.00, comprised, according to two Federal  schedules C annexed

thereto, of  a gain of $412.00 derived from premium f lnancing act lv l t ies and a
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loss  o f  $24,168.00  sus ta ined f ron  "pub l i sh lng  and d is t r lbu t ton  o f  book" .

According to the appl lcable Schedule C, said loss was computed as fol lows:

Total Income

Less deduct lons for:
a -  Amort izat ion
b - Depreclat ion

Total  Deduct ions

NET LOSS

c -  Pr in t ing ,  b lnd ing  & d is t r ibu t lon  1 ,987.00

$  274 .00
23 ,894 .00

$  I , 9 8 7 . 0 0

$26 ,155 .00

($24 ,168 .00 )

2. Subsequent ly,  on June 13, 1979 pet l t ioner f i led an amended 1978 return

whereon an investment credit  of  $L,477.76 was claimed. Sal"d amount was equal

to pet i . t ionerts t ,ax l labi l i ty as reported on hls or iginal  return. Accordlngly '

the amended return shows no cax l iabi l i ty for pet i t ioner during sald year.

3. For L979 pet, l t i .oner and hls wlfe,  Leone Llebman, f i led a jolnt  New York

State Income Tax Resldent Return. Annexed thereto lsas a Federal Schedule C

whereon pet l t ioner reported the income and deduct ions attr lbutable to rrpubl ishing &

d is t r ibu t lon  o f  books ' r ,  as  fo l lows:

T o t a l  r n c o m e  $  3 ' 9 4 7 ' o o

Less :  deduc t ion  fo r  p r ln t lng ,  b lnd ing  &
d i s r r i b u r i o n  $  3 , 9 4 7 . 0 0

Since the reported income and deduct ion were equa1, no ptofLt or loss was

reported on said schedule.

4. For 1979 pet i t ioner claimed an lnvestment credlt  carryover of $2'821.00.

Said credit  reduced pet l t ioner 's 1979 tax l iabi l l ty to zeto.

5. Pet l t ionerrs pr imary source of lncome during each of the years at

lssue was from hls act iv i t ies as an insurance agent.
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6.  On August  4,  1981,  the Audi t  Div is l -on lssued a Statement  of  Audl t

Changes to petit ioner wherein the followlng adjustments r,rere made:

t978 L97 9
"Amounts Reported Per Federal

Schedule C:

Gross recelpts hereby dlsal lowed
as not being income to taxpayer ( $ 1 , 9 8 7 . 0 0 ) (  $3 ,  947  .  00 )

The fo l lowlng expenses are hereby d isal lowed:

Depreciat ion
Amort izat ion
Print i .ng, blnding & dlstr ibut ion

Net Adjustment

$23 ,894  . 00
27  4  . 00

1  , 987  . 00 3 , 9 4 7  . O O

$ -0-$24 ,  I 68  . 00

7. Addit lonal ly,  sald st ,atement disal lowed the 1978 and 1979 investment

credits clained. Accordingly,  al though no change was made t ,o pet l t ionerts

reported taxable income fot L979, addit ional tax due resulted from the dlsal lowance

of  the  c red i t  fo r  tha t  year .

8. On November 6, 1981, the Audlt  Dlvls lon issued two (2) not ices of

def ic lency against pet i t ioner.  One not l"ce asserted addit lonal personal income

t a x  f o r  1 9 7 8  o f .  $ 2 , 9 6 7 . 6 5 ,  p l u s  l n t e r e s t  o f .  $ 6 7 7 , 6 0 ,  f o r  a  t o t a l  d u e  o f  $ 3 ' 6 4 5 . 2 5 .

The other not lce asserted personal lncome tax for L979 of.  $2'820.58, plus

l n t e r e s t  o f  $ 4 0 4 . 2 8 ,  f o r  a  t o t a l  d u e  o f  $ 3 , 2 2 4 . 8 6 .

9. According to the Audit  Divis lon's Schedule C Analysis,  the aforestated

adjustments were made based on the fol lowing explanat ions:

"Depreclat ion Exp. --  deduct lon taken in 1978 for supposed
investment of $183,050. Investment r i ras f lnanced through
the lssuance of a non-recourse note in the amount of
$163,000 and a  supposed cash payrnent  o f  $20,050.  Based on
information secured and in accordance wlth the lntent of
I'ederal Revenue Rullng 77-IIO, the non recourse note glven
as part .  of  the purchase pr ice is not to be included ln the
bas is  fo r  deprec la t ion  purposes .
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Amort izat ion Exp. --  disal lowed as unsubstant iated.

Print lng, Binding & Distr i -but lon Exp. --  in accordance with
agreement,  these expenses were pald and relmbursed by the
sel ler and therefore should not have been reported by the
taxPayer.

Gross Receipts --  this amount represents reimbursement from
f f i . r u o " t r 1 g h t s ) f o r p r 1 n r 1 n g , b i n d i n g & d i s t r i b u e i o n
expenses noted above. This is not income to Ehe taxpayer
and should have properly been ref lected by the sel ler.

Slnce the investment was financed through the issuance of a
non recourse note which cannot be lncluded ln the basls of
the property for depreciat lon purposes, the lnvestment
credlt  taken thereon is being disal lowed ln ful l .

Unused port ion of 1978 credtt  taken as an investment credit
carryover Is dlsal loned."

10 .  On Oct ,ober  11 ,  1978,  Manor  Books ,  Inc .  ( "Manor" )  en tered  in to  an

ttAcqulsi t ion Agreement 'r  with Carl  Publ lshing Co.,  Inc. ( t 'Carl")  whereln Manor

so ld  to  Car l  a l l  o f  i t , s  r lgh t ,  t i t le ,  p r iv l leges ,  in te res t ,  ownersh ip  and

claims of any kind and character whatsoever,  i .n al l  the physical  propert ies

necessary and appropriate to pr int  paperback books and covers embodylng certaln

l l terary works together with the r ight to pr int ,  publ ish, distr ibute and sel l

such l i terary work in the form of paperback or oEher soft  cover books. Both

the physlcal  propert les above descrjbed and the l i terary work vi l l  hereinafter

be  re fe r red  to  as  ( " the  proper t ies r ' ) .

11. Under the terms of said Acqulsi t lon Agreement,  Carl  agreed to pay for

the aforestated propert ies part ly 1n cash and part ly by l ts non-negot iable

promi"ssory note. The propert ies and t i t les as wel l  as the cash port lon paid

for same were purportedly detal led in certatn schedules attached to the Acquisi t ion

Agreenent. However, such schedules r,rere not subrnitted lnto evidence. According

to a "Securi ty Agreement" ent,ered lnto on the same date, the note was in the

pr inc ipa l  amount  o f  $163,000.00 .
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L2. The Acqulsi t ion Agreement further provided that:

a -  The note was to be payable on Decernber 31, 1987 and
payable only out of  85 percent of the gross recel"pts
derlved and actually received by Carl frorn the
explol tat ion of the propert . ies.

b - The note was in no event to result tn any personal
def lc lency or judgement against Carl .

c -  In the event of a default  ln the paynent of interest
and principal on the note upon maturity thereon, Manor
was to have no recourse whatsoever against Car1.

13. On Novembet 26, 1978, Carl  entered into a "Purchase and Assumption

Agreement" with pet i t ioner wherein Carl  sold to pet i t ioner the physical  propert ies

necessary and appropriate to manufacture paperback books enbodytng a literary

work ent i t led "NEDM" wrl t ten by Lee Floren (Grace Lang) together wlth al l  of

l ts r ights and interests ln and under the Acqulsi t ion Agreement to sald l i terary

work.

14. In conslderat ion of the propert tes sold to pet i" t ioner under said

agreementr pet i t ioner agreed to pay Carl  the fol lowlng:

a  -  Twe lve  thousand ($12,000.00)  do l la rs  by  cer t i f ied  or
bank check.

b -  Elght thousand f lve hundred ($8,500.00) dol lars by
negot, iable promlssory not,e.

c -  The sum of one hundred slxty three thousand ($163,000.00)
dol lars by assuning al l  of  Carlrs obl igat lons under
the  no te .

15. Pecit ioner did not personal ly appear for the hearing. His representat ive

lni t ia l ly c lained that the aforestated transact ion r{ras entered into for the

product ion of income and, as suchr pet i t ioner should properly be al lowed a

depreciat, ion deduct ion on his ent l re purchase pr ice.

16 .  Pet i t ioner  submi t ted  an  appra isa l  da ted  October  18 ,  1978 f ron  one

Charles R. Byrne, Li t ,erary Agent,  wherein Mr. Byrne concluded thar the purchase
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prLce ($183,500.00) was reasonable and chat the book should produce incoue over

a period of f lve to nlne yearsr assuoif lg effect lve promotlon.

L7. No evldence was subnlt ted to show that any type of promotl"on for the

book existed durtng the years at issue.

18. Durlng the hearing pet i t ioner al tered his poslt ion. He subnlt ted two

Internal Revenue Service form let ters deal lng with the trearnent of tax shelters.

Nelther l -et ter was mal led specif lcal ly to pet l t loner.  Said let ters relate to a

speclf ic t lne l ln l ted pol lcy of the Internal Revenue Service wherein i t  would

al low out-of-pocket expenses (cash invesEment) as an ordlnary deducLion ln the

ini t la l  year of lnvestment " in an effort  to admlnistrat l .vely dispose of certaln

Tax Shelter Program cases at the lowest possible levelt ' .  Pet l t loner nolr

requests slmi lar t reatment with respect to his cash lnvestment.

19. Pet l t ioner subnlt ted a copy of his check to Carl  dated November 26,

1978 in the amount of $22,000.00 to evldence hts cash lnvestment.  Sald amount

does not col"nclde with the pa)rments as provided ln the Purchase and Assuuption

Agreement.

20. Pet i t ioner conceded the lnvestment credit  issue f .or L978 arrd L979.

Since the investment credlt  was the sole lssue for L979, on October 31'  1985 he

submltted a tr l l thdrawal of Pet l t lon and Discont lnuance of Case forn wi. th respect

to  the  de f lc lency  asser ted  fo r  1979.

2L. No substant lat ion was provlded to establ ish the value of the property

or that the amount of the nonrecourse note approximated the value of the property.

Furthermore, no evidence was submltted to show that the book lras ever prlnted

o r  s o l d .

22. No evldence was submitted to establ ish that the property was used ln a

trade or business or held for the product lon of lncome.
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23. The other adjustnents i ,ncorporated lnto the 1978 Notlce of Def lc lency

rrere not cont,est,ed.

CONCLUSIONS OF LAW

A. That the llabtltty on a nonrecourse interest bearing note given as a

part  of  the purchase pr lce of property the value of which could not be sholtn to

approximate the amount of the note, may not be lncluded in the basis of the

property for depreciat, lon purposes pursuant to Revenue Rul lng 77-I I0 of the

Internal-  Revenue Servlce.

B. That sectlon 167 of the Internal Revenue Code allows depreclaEton only

for property used ln a trade or buslness or for property held for the productton

of income.

C. That pet l" t ioner has fai led to sustaln hl"s burden of proof,  inposed

pursuant to sect l -on 689(e) of the Tax Law, to show that the property at lssue

was used for the specif ied purposes covered under secr ion L67 of.  the Internal

Revenue Code. Aceordl"ngly,  a depreciat lon deduct ion is not properly al lowable

o n  p e t i t i o n e r t s  1 9 7 8  r e t u r n .

D. That the State Tax Commission is not requl"red to follow Int,ernal

Revenue Service examlnatLon pol ic les whlch were establ lshed " ln an effort  to

adrninist ,rat ively dispose of certain Tax Shelter Program cases at the lowest

posslble level-" .

E. That slnce the other adjustments l"ncorporated into the 1978 Notlce of

Def lc iency r4rere not contested, such adjustments are hereby sustalned.

F. That the lssue wlth respect to taxable year 1979 ls moot,  s lnce

pet l t ioner has wlthdrawn his pet i t lon with respect thereto (see Fl"nding of Fact

t t20 t t  supra) .



G. That the pet, i t ion of

Def ic lency issued November 6,

sustalned together with such

DATED: Albany, New York

i  ;  '  r  ;  
" )  "  

:

i ; r ' '  . ' ' "
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Julian Liebman is denLed and the Notlce of

1981,  w l th  respec t  to  taxab le  yeax  L978,  Is

additlonal interest as may be l-awfully owlng.

STATE TAX COMMISSION


