
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Justin & Judith LeWand

for Redetermlnat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
City Nonresldent Earnings Tax under Chapter 46,
Ti t le U of the Adninistrat ive Code of the City
o f  New York  fo r  the  Years  1980 and 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 30th day of June, 1986, he/she served the within not ice
of Decision by cert i f ied mai l  upon Just in & Judith LeWand the pet i t ioners ln the
within proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid hrrapper addressed as fol lows:

Justin & Judith Letr{and
417 St .  Marks  Ave.
West f ie ld ,  NJ  07090

and by deposit ing same enclosed
post off lce under the exclusive
Servlce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
30 th  day  o f  June,  1986.

ln a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petLt ioner
forth on saLd wrapper is the last known address

s ter
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Justin & Judlth LeWand

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le  U of  the Adminis t rat lve Code of  the Ci ty
of  New York for  the Years 1980 and 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 30th day of June, 1986, he served the wlthin not ice of
Decision by cert i f ied mai l  upon Seymour I .  HurwLtz, the representat ive of the
pet i t loners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Seymour I. Hurwl-tz
3 6  W e s t  4 4 t h  S t .
New York, NY 10036

and by deposi tLng same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l

Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive

of  the pet i t ioner  here in and that  the address set  for th on said wraPper is  the

last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me this
30 th  day  o f  June ,  1986 .

zed  toAut
t to Tax
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O R K  1 2 2 2 7

June 30 ,  1986

Justin & Judlth Lel'land
4I7 St. Marks Ave.
West fLe ld ,  NJ  07090

Dear Mr. & Mrs. LeWand:

Please take not,lce of the Declsion of the State Tax Cornrnlssion enclosed
herewith.

You have now exhausted your right of review at the adrol"nlstratlve leve1.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law and Chapter 46, Tl t le U of
the Administrat,ive Code of the City of New York, a proceeding ln court to
revlew an adverse declsioo by the State Tax Conunission may be lnstituted only
under Article 78 of the Civll Practlce Law and Rules, and must be comenced ln
the Supreme Court of the Scate of New York, Albany County, wlthln 4 nonths from
the da te  o f  thLs  no t lce .

Inqulrles concernlng the computatl"on of tax due or refund allowed ln accordance
with thls deciston mav be addressed to:

NYS Dept. Taxation and Fl"nance
Audlt Evaluatl"on Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany'  New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive

PetLt ioner I  s Representat lve:
Seymour I. Hurwltz
3 6  W e s t  4 4 t h  S t .
New York, NY 10036



STATE OF NEVJ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JUSTIN and JUDITH LEWAND DECISION

for Redeterminat ion of a Def ic iency or for :
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York :
City Nonresl-dent Earnings Tax under Chapter
46, Ti t l -e U of the New York Clty Administrat ive :
Code fo r  the  Years  1980 and 1981.

Pet l t loners, Just in and Judith LeWand, 4I7 St.  Marks Avenue, tr{estf ie ld '

New Jersey 07090, f i led a pet i t ion for redeterminatton of a def ic iency or for

refund of New York State personal income tax under Article 22 of the Tax Law and

New York City nonresident earnlngs tax under Chapter 46, Tl-tle U of the New York

Ci ty  Adrn in is t ra t i ve  Code fo r  the  years  1980 and 1981 (F i1e  No.  54266) .

A hearing was held before Robert  F. Mul l tgan, Hearing Off icer,  at  the

off ices of the State Tax Commisslon, Two Worl-d Trade Center,  New York, New York

on February 11, 1986 at 2200 P.M. Pet i t ioners appeared by Seymour I .  Hurwltz,

Esq.  (Les ter  Yudenf r lend,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is lon  appeared by

John P.  Dugan,  Esq. ,  (Ange lo  A .  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUE

Whether days worked at houre by petit ioner Justin LeWand, a New Jersey

residentr may be considered as days worked without New York State and New York

Ci ty  for  l -ncome al locat ion purposes.

FINDINGS OF FACT

1. Pet i t ioners, Just in and Judith Letr ' Iand, f i led New York State income tax

nonresldent returns with City of New York nonresident earnings tax for the
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years 1980 and 1981. On the returns pet l t loners al located pet i t loner Just in

LeWandrs salary lncome based on days worked outslde of New York State and New

York  C l ty .

2. Analysis of schedules completed by Mr. LeWand ln response to Audit

Divis lon guest lonnal-res shows that wlth respect to 1980, 56 days were claLmed

to have been worked at home and 20 days were clalned to have been worked at

other locat ions outside New York State. With respect to 1981' 69 days were

clalned to have been worked at home and 35 days were clalmed to have been

worked at other locat lons outslde New York State.

3. On March 26, 1984, a Not ice of Def ic lency rdas issued to pet l t ioners in

the  amount  o f  $21874.94  Ln  tax ,  p lus  ln te res t ,  fo r  the  years  1980 and 1981.

Aslde from a subtract lon nodif lcat ion for state and 1ocal lncome tax refunds'

which is not at  issue, the def ic lency was based on the dlsal lowance of an

al locat l"on for days worked at home.

4. Durlng the years at lssuer pet i t ioner Just in LeWand worked for Nat lonal

Exposit ions Company, Inc. ("NEC").  NEC was engaged ln the business of creat ing

and organlzlng tndustrtal trade shows. 1"1r. LeWandrs primary job function was

the sale of exhibi t  space to exhLbltors at,  the trade shows.

5 .  Mr .  LeWand had a  pr lva te  o f f l ce  ln  NEC|s  o f f l ces  a t  14  West  40 th  S t ree t ,

New York, New York. The off lce had a telephone, dictaclng machine and f i le

cabinets.

6. Mr. LeWand was told by NEC to work at hone if he belleved that he

could get nore done at hone than in the New York offlce. Mr. LeWand felt there

were many distractl.ons ln hls New York office and he found that he could nake

flfty telephone calls a day when he was workl-ng at home rather than the twenty

calls whlch he could normally nake in the New York City office. Thls was due
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to che el ininat lon of the dlstract lons whlch took place in the New York off ice

and the gain of time whlch otherwise would have been spent comut,lng.

7. Mr. LeI'Iand worked in hls "den" at hls home ln Westfiel-d, New Jersey;

the room contalned a desk, f i le cablnets and two telephones. One of the

telephones nas his personal telephone and the other was a telephone lnstalled

on behalf of NEC and pald for by NEC. He would generally use the company phone

to make the outgoing phone calls and lf he had to leave a message for someone

he would glve the number on his personal phone for Lncomlng responses. The

phone calls were generally in the nature of selllng space to prospectlve

exhlbl,tors at future trade shows. He also had a dlctating rnachlne at the

off ice in hls hone wlth whlch he dlctated let ters to fol low up on the phone

c a l l s .

8. NEC had a l istLng in the New Jersey Bel l  Yel low Pages. The address

shown was pet i t ionerst home address.

CONCLUSIONS OF LAW

A. That under sect lon 632(a) of the Tax Law, the New York adjusted gross

income of a nonresidenL indlvidual lncludes income derived from or connected

wl"th New York sources. Sect ion 632(c) of the Tax Law provldes as fol lows:

t t(c) Income and deduct lons part ly f rom New York sources.
I f  a bustness, t rade, profession or oceupat ion ls carr led
on part ly withln and part ly wlthout thts stater €ls determlned
under regulations of the tax cornmlssLon, the itens of
tncome, galn, loss and deductlon derived from or connected
wlth New York sources shall be determlned by apportlonment
and al locatLon under such regulat lons."

(The New York Clty Nonresident Earnlngs Tax is slnllarly allocated on Schedule

A o f  Form NYC-203) .

C.  That  20  NYCRR 131.16 ,  as  ln  e f fec t  fo r  the  years  a t  i ssue,  p rov ided l "n

par t ,  as  fo l lows:
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"I f  a nonresldent enployee . . .  performs services for hls
employer both wlthin and without the State' his income
derived from New York sources includes that proportlon of
hls total compensation for servlces rendered as an employee
which the total number of working days enployed within the
State bears to the total number of worklng days enployed both
withln and wlthout the State. The ltems of galn, loss and
deductlon (other than deductions entering lnto the New York
l temized deductLon) of the employee attr ibutable to hls
employnent, derived from or connected wlth New York sources'
are sinllarly determined. However, any allowance claimed
for days worked outside of the State must be based upon the
performance of servlces which of necessity --  as dist lngulshed
from convenience --  obl igate the employee to out-of-State
dutles ln the servlce of his employer. In naking the
al locat lon provided for in thls sect ion, no account is
taken of nonworking days, lncluding Saturdays, Sundays'
hol idays, days of absence because of l11ness or personal
in ju ry ,  vacat lon ,  o r  leave w l th  o r  w l thout  pay . . . . "

This section has been retalned l"n the current regulations and renumbered

2 0  N Y C R R  1 3 r . 1 8 ( a )  .

D. That desplte the fact that pet i t toner JustLn LeWand found i t  more

efflclent to work at home for the days at issue, the fact remains that, the work

could have been performed ln hls employerrs New York City off lce. The work was

not performed at the pet i t ionerst New Jersey home for the enployerst necesslty.

See Kitnan v. State Tax Commlsslen, 92 AD2d 1018, Motlon for lv.  to appeal

den led ,  59  NY2d 603.

E. That the petl.tion of Justin and Judith LeI,Iand ls denied and the Notlce

of Def lc iency issued March 26, 1984 ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

JUN 3 0 1986


