
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

tr'rank & Ann

the  Pet i tLon

Lennon AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Nonresident Earnings Tax under Chapter 46,
Ti t le T of the Adminlstrat ive Code of the City
o f  New York  fo r  the  years  1978 and L979.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Courml-ssion, that he/she ls over 18 years
of age, and that on the 29th day of May, 1987, he/she served the within not ice
of decision by cert i f ied mai l  upon Frank & Ann Lennon the pet l t ioner in the
within proceedinB, by enclosing a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Frank & Ann Lennon
35 Ontarlo Avenue
Llassapequa, NY 11758

and by deposi- t ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service withln the State of New York.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before me this
29th day of May, L987.

Authoriz s te r  oa t

says that  the said addressee is  the pet l t ioner
set forth on said \^trapper is the last known address

pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAx COMMISSION

In the l"Iatter of
o f

Frank & Ann

the  Pe t i t i on

Lennon

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat lve
herein and that the address set forth on said r^traPPer ls the

of the representat lve of the pet i t i -oner.

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the City
of New York for the years 1978 and 1979.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 29th day of May, 1987, he served the within not ice of
decision by cert i f ied mai l  upon Louis F. Brush, the representat ive of the
pet i t ioner in the within proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid r ,rrapper addressed as fol lows:

Louis F. Brush
10I  Fron t  S t ree t
Mineo la ,  NY 11501

and by deposi t lng
post  of f ice under
Serv ice wl th in the

That deponent
of  the pet i t ioner
last  known address

Sworn to before me th is
29th day of  May,  L987.

Authorized to administer oaths
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
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l[,ay 29, L987

Frank & Ann Lennon
35 Ontarlo Avenue
ivlassapequa, NY LL758

Dear Mr. & Mrs. Lennon:

Please take notlce of the declslon of the State Tax CounLsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to section(s) 690 & L3L2 of. the Tax Law, a proceedlng in court to
review an adverse declsion by the State Tax Connlsslon nay be instltuted only
under Article 78 of the Civl1 Practice Law and Rules, and must be conrmenced ln
the Supreme Court of the State of New York, Albany Countyr wLthl-n 4 months from
the date of thls not ice.

InqulrLes concernlng the computatlon of tax due or refund allowed in accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unit
Building #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureau's Representative

Petl t ioner I  s Representat lve :
Louis F. Brush
101 Front Street
l"llneola, NY 11501

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon

o f

FRAI{K LENNON AND ANN LENNON

for Redetermlnat lon of a Def lc lency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Clty Nonresident Earnl-ngs Tax under Chapter 46,
Tl t le T of the Adulnlstrat ive Code of the Clty
of New York for the Years 1978 and 1979.

DECISION

Petittoners, Frank Lennon and Ann Lennon, 35 Ontario Avenue' Massapequa'

New York 11758, f t led a pet l t ion for redetermLnatlon of a def lctency or for

refund of New York State personal lncome tax under Artlcle 22 of the Tax Law

and New York City nonresident earnlngs tax under Chapter 46, Titl-e U of the

Aduinistraclve Code of the City of New York for the years 1978 arrd L979 (F1le

Nos.  37729 and,  44749) .

0n October 23,1985, pett t toners walved their  r lght to a hearing and

requested the Stat,e 1'"x Qsmnission to render a decislon based on the ent ire

record contalned in their  f l le,  with al l  br lefs to be subrnLtted by October 8'

1986. After due consideratLon, the State Tax Comnlssion hereby renders the

followLng decislon.

ISSUES

I .

for the

I I .

a trade

Whether the nottces of deficlency were

sole purpose of extending the perlod of

Whether pecitioners have substant,iated

or buslness during the years at issue.

issued wlthout anv basls and

l lni tat ion on assessment.

chat Mr. Lennon rras engaged ln



I I I .  Whether pet l t loners

buslness expenses clairned as

i s s u e .
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have substantlated the

deductLons from gross

character

lncome for

amount of

years at

and

the

FINDINGS OF FACT

1. For the years 1978 and 1979, pet i t ioners, Frank Lennon and Ann Lennon'

flled New York State lncome tax returns under flltng status "marrled fl1lng

separately on one return". Mr. Lennon flled New York Clty nonresldent earnLngs

tax returns and State unlncorporated business tax returns for 1978 and L979.

2. Pet i t ionerst t ,ax returns were selected for examinat lon along wLth

those of approximately 100 other lndivlduals because thelr returns had been

prepared by a part lcular accountant.  An invest lgat lon had dlsclosed that thls

accountant had conslstently prepared returns on whlch an lndividual wlth wage

or sal-ary lncome shorm on wage and tax statements had reported this lncome as

buslness reeeipts on Federal Schedule C. Department of Taxatlon and Flnance

audltors were dlrected to revLew the returns and to dlsallow clalmed buslness

expense deductlons if the taxpayer appeared to be an employee receivlng wage or

salary lncome reported on wage and tax statements.

3. The 1978 State lncome tax return l isted Mr. Lennonts occupat, lon as

"Matr ls t{o1 Spec'r l  
"nd 

Mrs. Lennonfs occupat lon as "Bank Tel ler".  Mr. Lennon

repor ted  to taL  lncome o f  $19,650.00 ,  cons ls t lng  o f  bus lness  lncome o f  $19 '616.00

and ln te res t  lncome o f  $34.00 .  Mrs .  Lennon repor ted  to ta l  lncome o f  $1 ,371.00 '

consist lng of lncome from wages of $494.00 and lnterest lncome of $877.00.

(a) On a Federal Schedule C, Mr. Lennon allocated his total lncome as

fo l lows:

Apparent ly,  this ls an abbrevlat ion for "mater ials handl ing speclal lst ' r
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Contractual
Emergency Service
Other

Total

(b) The Schedule C shows che fol lowing expenses:

Te lephone ($30 x  12  mos. )
Magazlnes, Newspapers, Etc.
Too ls ,  Par ts
Trucklng Expense
Gloves, Arct ic Wear
Solderlng & Compressor -  Ut l l l t ies
Tax Preparatlon Fee
Dues

Total

The $2,298.00 ln total  expenses deducted from total  income

resu l ted  ln  the  bus iness  lncome o f  $19,6L6.00  repor ted .

$17 ,800 .00
3 ,864  . 00

250  .00
$m0

$  360 .00
L92 .00
487 .00
7 46.00

92.00
r  20 .00
100 .00
201  . 00w

o f  $ 2 1 , 9 1 4 . 0 0

(c) A wage and tax statement attached to the return showed "wages,

t ips, other compensat lon" to Mr. Lennon of $21,9L4.00 from The Flylng Tlger

Line, Inc. of  Los Angeles, Cal i fornia. The wages so reported are cLrcled and a

handwritten arrow polnts to the compensatlon figure and a legend states,

"Included l-n Schedule Ctt. A second wage and tax statement showed wages to Mrs.

Lennon in the amount of $493.82 from Waldbaum, Inc.

(d) Mr. Lennon claLmed total  New York l tenized deduct ions of $5,971.00,

and Mrs. Lennon clained no New York deductlons.

(e) The unincorporated buslness tax return shows total  buslness

lncome o f  $19,6L6.00  less  subt rac t tons  o f  $2L,614.00 ,  resu l t lng  l -n  a  ne t  loss

of $i ,998.00. Accordlngly,  no unlncorporated buslness tax rdas shown as due.

(f)  Mr. Lennonrs New York City Nonresldent Earnings Tax Return for

1978 shows net earnlngs from self-ernp1-oyment of $15,693.00.

4. on Aprl l  2,  1982, the Audlt  Divis ion lssued a Statement of Audit

Changes to Mr. Lennon for 1978, containlng the followlng explanatlon: rrAmount

deducted as Schedule C expenses i.s not consldered ordLnary and necessary
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expense ln productlon of lncome earned as an employee." Addltlonal State and

Cl ty  tax  o f  $183.24  was asser ted  on  a  New York  taxab le  lncome o f  $12 '727.00 '

calculated as fol lows:

t r r lages  & o ther  compensat lon  921,914.00
Interest income 34.00
Total New York lncome M
New York  i temtzed deduct lons  5 ,971.00
B a l a n c e  $ 1 5 ' 9 7 7 . 0 0
E x e m p t l o n s :  5 G 6 5 0 . 0 0  3 , 2 5 0 . 0 0
Corrected New York taxable lncome $L2,727.00

5. On Apri l  14, L982, the Audit  Dlvls lon issued to pet l t loners a Not ice

of Def ieiency for the year 1978, assert lng State and Clty tax due of $183.24

plus lnterest.  No penalt les were lnposed.

6. The 1979 income tax return lists Mr. Lennonts occupation as rrl"lATRLS

HOL SPECrr,  and Mrs. Lennonts occupat lon as'rcHILD CARE CTRrf.  Mr. Lennon

repor ted  income o f  $19,813.00 ,  cons ls t lng  o f  bus iness  lncone o f  $L9,284.00  and

interest income of $529.00. An adjustment to lncome was taken of $438.00,

result ing in total  l -ncome of $19,375.00. Mrs. Lennon reported Lncome of

$3 ,325.00 ,  cons ls t lng  o f  bus iness  lncone o f  $2 ,796.00  and ln te res t  ineome o f

$529.00, An adjustment,  to income was made of $439.00, result lng in total

income of $2,886.00. The adjustments to lncome were not explained, and their

source ls unknown.

(a) A wage and tax statement attached to the return shows income to

Mr. Lennon from ' fWages, t lps, other compensat lon" ln the amount of.  $27 '057.38

froru The Flylng Tlger Line, Inc. The statement ls staoped wLth an arrolt

pointing to the compensatlon flgure and bearlng the legend, "Included ln

Schedule C".
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(b) 0n an attached Schedule C, Mr. Lennon reported total lncome from

bustness  or  p ro fessLon o f  $27,L57.00 ,  a l loca ted  to :  r rcon t rac tua l "  -  $20,696.00 ;

"emergency  serv lce"  -  $5r361.00 ;  and "Exh lb l ts "  -  $100.00 .

(c) The Schedule C for Mr.

Te lephone (30  x  12  mos. )
Iv lagazines, newspapers, etc.

Lennon shows the followLng expenses:

Tools r  p€lr ts
Trucklng expense
Gloves, arct lc wear
Solderlng & compressor -  ut l l l t les
Tax preparat lon fee
Dues
Hospltal l ty
Malntenance & supplles
Paynent to Ann Lennon - Secretary

TOTAL

$  360 .00
398  .00
437 .00
561  . 00
493  .00
193 .00
r00  .00
250 .00
798 .00
383  .00

3  ,900 .00 ' t
$7 ,873 .00

* Included ln wlfers Schedule C.

The $7 ,873.00  ln  to ta l  expenses  were  subt rac ted  f ron  to ta l  incone o f ,  $27,157.00 ,

and the result  was shown as the $I91284.00 net bustness lncome reported.

(d) The Schedule C for Mrs. Lennon shows income from buslness or

pro fess ion  o f  $4 ,725.00 ,  a l loca ted  to :  "ch l ld  care  center r r  -  $825.00 ;  "Frank

Lennon Servlce -  $3,900.00. The fol lowing expenses are shordn:

Magazines, books
Milk, cookies, luncheon
T r a v e l  ( 2 , 7 2 0  n i  @  1 8 1 )
Toys
Dlapers
Cleaning
Bathroom malntenance

TOTAL

$  192 .00
312  .  00
503 .00
218  . 00
L97 .00
382  . 00
125 .00

$T;9Z9.TO

The $ I ,929.00  in  to ta l  expenses  were  subt rac ted  f rom to ta l  lncome o f  $4 ,725.00 '

and the result  was shown as the $2,196.00 net buslness income reported.

(e) Mr. Lennon clalmed New York l temized deducttons of $6,218.00,

including rnedical  and dental  expenses of $1,245.00.
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( f)  Mr. Lennonrs New York Clty Nonresldent Earnlngs Tax Return shows

net earnings from self-ernployment of $19,284.00.

(g) Mr. Lennonfs Unincorporated Business Tax Return shows total

bus iness  lncome o f  $19 1284.00 ,  less  subt rac t lons  o f  $27,057.00  (a lso  no ted  as

"wages subject to FICA tax included ln Schedule C"),  result lng tn a net loss of

$7,773.00. Accordingly,  no unlncorporated busLness tax was shown as due.

(h) Mrs. Lennonfs Unlncorporated Business Tax Return shows total

business lncome of $2,796.00. An exemption of $5,000.00 was subtracted frorn

income. Accordlngly, no taxable business income was shown, and no tax was

shown as due.

7. On February 7, 1983, the AuclLt Divis lon issued a Statement of Audlt

Changes to pet l t loners for L979, assert ing total  New York State and New York

Cl ty  tax  due o f  $720.16  on  to ta l  taxab le  lncome o f  $17,922.45 .  The s ta tenent

contained this explanation:

"As a salari.ed employee, you are not a buslness entlty and
therefore are not ent l t led to clalm Schedule C deductLons
as these expenses are not ordinary and necessary for the
productlon of income as an employee.'l

Petitlonersr tax llabillty was recomputed under flltng status "marrled fll lng

joint ly ' r .  New York i temlzed deduct lons were reduced to $6,040.93 as the result

of  an adjusEment to pet i t ioners'  medical  and dental  expenses made by the Audlt

DivlsLon. The household credit  was dlsal lowed.

B. On Aprl1 8, 1983, the Audlt  DlvLslon lssued to pet i t ioners a Not ice of

Def lc lency for 1979 assert lng addlt ionaL state and Clty tax due ot $720.16 plus

lnterest.  No penalty was lmposed.

9. To substant late the claiued expenses for 1978 and L979, pet l t ioners

subultted affidavlts and the followLng documengatlon:
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(a) Mr. Lennon subnlt ted a substantLal number of involces represent lng

parts purchases made ln connection wlth a weldlng buslness which he purportedly

operated in hls spare t ime. These lnvoLces total led $L,278.09. Mr. Lennon

stated that he was reLmbursed for all part,s, and the parts purchases shown on

the lnvolces were not clalmed as buslness expenses on the Schedule C. No other

proof was offered of a business act lv l ty separate from his enplo)rment.

(b) Other documentatlon submltted for L978 lncluded cancelled cheeks,

Lnvolces, property tax bi l1s and statements of Lnterest pald. There r f ,as no

evldence offered to show that these expenses were other than personal Ln

nature, and many of them appear to have been lncluded ln pet l t loners'  l temized

deduct, i .ons.

(c) Mrs. Lennon submltted a let ter whlch stated that the wri ter had

pald Mrs. Lennon approxlmately $800.00 ln 1979 for chl ldcare servLces rendered

by Mrs. Lennon. No recel-pts or proof of expendltures lncurred ln relatlon to

such servlces were submltted.

(d) Mr. Lennon produced lnvoices for the purchase of autonoblle parts

1979. Again, these purchases were not clainned as deduct l-ons on his Schedule

(e)  Pet i t loners  subml t ted  proo f  o f  med lca l  expenses  o f  $1 ,851.04  ln

1979.  Pet i t ioner  c la imed ned ica l  expenses  In  1979 o f  $1 ,245.00 .  Th is  was

reduced by  the  Aud l t  D iv is lon  to  $1 ,067.00 .

(f)  Pet l t loners paLd their  accountant $150.00 ln 1978 and L979 fot

preparation of their State and Federal lncome tax forms.

10. Pet l t loners base their  protest of  tax assessments under conslderat lon

on the following grounds:

1n

C .
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(a) That the nottces of deflciency were lssued on an arblt,rary and

caprlcLous basLs just pr ior to the expirat lon of the perlod of l in l tat ions on

assessment,  thus deprlv ing pet i t ioners of the opportunlty to present substant ia-

t ion for the clalmed deduct lons;

(b) that petitLoners are one of a large group of taxpayers who were

selected for special  serutLny because theLr returns had been prepared by the

same tax preparer; and

(c) that where petltloners do not have cancelled checks or ocher

recelpts for certain expenses, the Department of Taxatlon and Flnance should

al1ow pet l t ioners a reasonable est imate of such expenses.

CONCLUSIONS OF LAId

A. That the not ices of def ic lency were properly lssued and were not

arbitrary or caprlclous. Mr. Lennon submitted wage and tax statements showing

income as an employee, yet he reported no lncome from wages, salar les'  t lps and

other compensat ion. In addlt ion, he subnlt ted Federal  Schedules C report lng

hls ernployee lncome as buslness lncome. These returns were patently erroneous,

and the Audit Dlvlslon was justlfled in naklng a determlnatlon of tax due based

on adjustments to correct inconslstencles apparent on the face of the returns.

Each Notlce of Deficlency \das preceded by a Stateuent of Audlt Changes fully

inforning pet i t loners of the basis for the assessment and affordlng pet l t ioners

the opportunity to f l1e amended returns.

B. That the fact that pet i t , ionerst returns rrere selected for examlnat lon

because of certain pract lces of Ehelr  accountant is l r relevant.  Pet l t loners t

l iabi1l ty depends solely on the facts adduced herel-n.

C. That Mr. Lennon may have carried on a welding business durlng the

years at issue. However,  other than receipts for the purchase of autouobi le
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parts,  purchases whlch were not claloed as expenses on his Schedule C' he

provlded no proof of such business act lv i ty.  Furthermore, he submitted no

proof of actual expendltures for those buslness expenses which were claimed on

hls Schedule C. Accordingly,  Mr. Lennon has not sustained hls burden of proof

(Tax  Law $  689[eJ ;  Adn ln is t ra t l ve  Code $  U46-39.0 [e ] )  to  show tha t  he  was

engaged in a trade or buslness other than as an euployee and that he was

ent i t led to the expenses clained on his 1978 and 1979 Schedules C.

D. That Mrs. Lennon has established that she rendered chlldcare servlces

in her home ln L979. General ly speaking, an ordinary and necessary business

expense incurred in carrytng on a trade or business ls deduct lble under I .R.C.

$ 162(a).  However,  Mrs. Lennon has provlded no proof of actual expenditures

incurred ln carrying on a chl ldcare servlce; accordlngly she ls not ent l t led to

the deduct lons clalned on her 1979 Schedule C. Flnal ly,  there is no evldence

in the record that Mrs. Lennon actual ly provided secreEarLal servlces to Mr.

Lennon and that she was compensated for dolng so.

E. That dur ing the tax years at issue, sect ion 213(a)(1) of the Internal

Revenue Code provlded as fol lows:

"There shall be allowed as a deductlon the followlng
amounts, not compensated for by insurance or otherwlse --

(1) the amount by whlch the amount of the expenses pald
durlng the taxable year .. . for rnedlcal care of the taxpayer'
his spouse, and dependents . . .  exceeds 3 percent of the
adjusted gross lncome".

Pet l t loners have shown proof of nedical  expenses of $1,851.04 ln L979' an

amount exceeding 3 percent of thelr adjusted gross lncome for that year by

$1,006.14 .  Thus ,  the  Aud l t  D lv ls lon  proper ly  adJus ted  pe t l t i .oners r  lEeu lzed

deductions by reducing the medlcal and dental expenses allowed.
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F. That pet l t ioners have establ lshed that they were ent l t l -ed to deduct lons

of $150.00 ln 1978 and. $150.00 ln L979 for fees paid to their  accountant for

preparat lon of tax forms. Their  l - temlzed deduct ions w111 be increased accordlngly.

G. That the petitlons of Frank Lennon and Ann Lennon are granted to the

extent Lndicated in Concluslon of Law "F";  that the not lces of deftc lency

lssued on AprLl  14, 1982 and Aprl l  8,  1983 shal l  be nodLfLed accordingly;  and

that ln al l  other respects, the pet l t lons are denled.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 91987
PRESIDENT

COMMISSIONER


