
STATE OF NEW YORK

STATE TAX COMMISSION

In the

Ronald

Matter of the Pet i t ion
o t

K. & Dlana J. Letrvlk AFFIDAVIT OF MAILING

for Redeterminat ion of a Def i"ciency or for Refund
of NYS Personal Income Tax under Article 22 of r}:'e
Tax Law and New York City Nonresident Earnings tax
under Chapter 46, Ti t le U of the Administrat lve
Code of the Clty of New York for the Years f980 &
1 9 8 1 .

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
17th  day  o f  Januaryr  1986,  he  served the  w i th ln  no t ice  o f  Dec ls ion  by  cer t l f ied
mai l  upon Ronald K. & Diana J. Leirvik,  the pet i t loner in the within
proceedinE, by enclosing a true copy thereof in a securely sealed post,paid
$rrapper addressed as fol lows:

Ronald K. & Diana J. Leirvik
12700 Lake Avenue, Suit ,e 1t2902
Lakewood, OH 44107

and by deposit lng same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further
herein and that  the address
o f  t he  pe t i t i one r .

Sworn to before me th is
lT th  day  o f  Janua ry ,  1986 .

says that  the sald addressee is  the pet i t ioner

set  for th on sald wrapper is  the last  known address

Authorized to
pursuant to Tax

ster oaths
sec t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ronald K. & Diana J. Leirvlk

for Redetermlnat ion of a Def ic iency or for Refund
of NYS Personal Income Tax under Article 22 of the
Tax Law and New York Clty Nonresldent Earnings

AFFIDAVIT OF MAILING

Tax under Chapter 46, Ti t l -e U of the Adrninistrat lve
Code of the City of New York for the Years 1980 & :
1 9 8 1  .

State of New York :
ss .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of ager aod that on the

lTth day of January, 1986, he served the within not ice of Decislon by cert l f ied

mai l  upon Mart in Dtazen, the representat ive of the pet i t loner ln the withln
proceedinB, by enelosing a true copy thereof in a seeurel-y seal-ed postpaid
r^rrapper addressed as follows:

Mart in Drazen
McCarthy, Fingar, Donovan, Drazen & Snith
175 Main Street
h,hi te Plaj .ns, NY 10601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t ioner herein and that the address set forth on said wraPPer ls the
last known address of the representat ive of the pet i t ioner.

Sworn ro before me this
lTth day of January'  1986.

s te r  oa t
sec t i on



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y 0 R K  1 2 2 2 7

January  17 ,  1986

Ronald K. & Diana J. Leirvik
12700 Lake Avenue, Sulte 112902
Lakewood, OH 44L07

Dear  Mr .  & Mrs .  Le l rv ik :

Please take not ice of the Declslon of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of revlew at the adrninistrative level.
Pursuant to sect ion(s) 690 & L3I2 of the Tax Law, a proceeding ln court  to
review an adverse decisl"on by the State Tax Commission may be inst l tuted only
under Article 78 of the Clvll Practlce Law and Rules, and must be commenced ln
the Supreme Court of  the State of New York, Albany County, withln 4 nonths fron
the  da te  o f  th is  no t ice .

Inquir ies concernlng the computat ion of tax due or refund al lowed ln accordance
with this decision mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t lgat i .on Unit
Bul lding /19, State Campus
Albany, New York 12227
Phone # (5IB) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat i"ve
Martin Dtazen
McCarthy, Fingar,  Donovan, Dtazen & Suri th
175 Maln  St ree t
Whi te  P la ins ,  NY 10601,
Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RONALD K. LEIRVIK AND DIANA J. LEIRVIK

for Redeterminat ion of a Def ic l"ency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnlngs Tax under Chapter 46,
Ti t le U of the Administrat ive Code of the City
o f  New York  fo r  the  Years  1980 and 1981.

DECISION

Peti t ioners, Ronald K. Lei .rv ik and Dlana J. Leirvlk,  L2700 Lake Avenue,

Suite 1t2902, Lakewood, Ohio 44L07, f l led a pet i t ion for redeterminat ion of a

def ic iency or for refund of New York State personal incone tax under ArtLcLe 22

of the Tax Law and New York City nonresident earnings tax under Chapter 46,

Ti t le U of the Administrat ive Code of the City of New York for the years 1980

a n d  1 9 8 1  ( F i l e  N o .  5 4 9 4 6 ) .

On May 30, 1985, pet i t ioners advised the State Tax Conmission, ln wri t ingr

that they desired to waive a formal hearing and submit the case to the State

Tax Conmission. After due considerat ion of the ent ire f i le,  the State Tax

Commission renders the fol lowing decision.

ISSUES

I. Whether

I I .  Whether

to sources within

the petition for redeterminatlon was tinely flled.

pet i t ioners properly al located Ronald K. Leirvikrs wage lncome

and without the State and Clty of New York.
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FINDINGS OF FACT

1.  Pet , i t ioners ,  Rona ld  K .  Le i rv lk  and D iana J .  Le l rv ik l ,  t i r " l y  f l l ed

joint New York State nonresident income tax returns for 1980 and 1981. Ronald K.

Leirvik also t imely f l led New York City nonresident earnings tax returns for

1980 and 1981. On both the State and City returns for each of the years at

issue, pet i t ioner al located wage income to New York State and City sources

based on a percentage determined by placing the number of days worked within

the State and City over the total  number of days worked. For 1980, wage income

was al located to New York State and City sources based on 114 days worked

within the State and City placed over 250 total  days worked. For 1981, l tage

ineome was al located to New York State and City sources based on 121 days

worked withln the State and City placed over 235 total  days worked.

2. On March 10, 1983, the Audit  Divis lon sent a quest ionnaire let ter to

pet i t i ,oner regarding the claimed al locat ion of wage lncome to New York State

and City sources for 1980 and 1981. Mr. Leirvik did not respond to thls

t
let ter-  and therefore the Audit  Divi"sion, on August 25, 1983, issued a

Statement of Personal Income Tax Audit  Changes to pet i . t ioner.  On said Stateuent,

the Audit  Dlvis ion disal lowed in ful l  pet i t ionerrs al locat lon of wage income to

1 Diana J. Lelrvlk ls involved in this proceeding solely as the result  of
having f i led joint  New York State income tax returns with Ronald K.
Leirvik.  Furthermore, the wage income, the al locat ion of which being the
only audit  issue in dispute, rdas earned ent irely by Mr. Leirvik.
Accordingly,  the term pet i t ioner sha1l hereinafter refer solely to
Ronald K. Leirvik.

2 Pet i t ioner clained that Audit  Divis ion requests for addit lonal informatlon
were made during a period when he and Diana J. Leirvik were in the process
of belng divorced and l iv ing in separate residences. Mr. Lelrvik asserted
that Audit  Divls lon let ters were addressed to the resldence occupied by
Mrs. Leirvik and that she did not forward said let ters for hls
conslderat ion and reply.
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sources outside the St,ate and Clty of New York since there had been no reply to

the  ques t ionna i re  le t te r  da ted  March  10 ,  1983.

3. Based on the aforementioned Statementr the Audit  Divls lon, on November 18,

1983,  i ssued a  Not ice  o f  Def lc iency  t ,o  pe t i " t ioner  fo r  1980 and 1981 asser t ing

add i t iona l  New York  S ta te  and C i ty  tax  due o f  $7 ,678.17 ,  p lus  in te res t  o f

$ 2 , I 3 0 . 3 2 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 9 , 8 0 8 . 4 9 .

4 .  On Apr i l  2 ,  L984,  pe t i t loner fs  representa t ive  sent  a  le t te r  to  the

State Tax Comglission, Tax Appeals Bureau, which was received on Aprl l  5,  1984

and which stated, l -n pert inent part :

t tOn or about February 10, 1984, r^re sent to you a let ter-pet i t lon
on behalf  of  Ronald K. and Diana J. Leirvik for redetermlnat ion of
def ic iencies for 1980 and 1981. We requested a copy of your computa-
t ion and a pre-hearing conference. Enclosed is a copy of that
l e t t e r .  r l

5.  The eopy of the undated let ter-pet i t ion contalned, lnlel !  al ia,  the

fol lowing:

"This wri t ing const i tutes a pet i t lon on behalf  of  Ronald K. and
Diana J. Leirvlk,  for redetermi.nat ion of def ic iencies for the calendar
years 1980 and 1981. Your assessment of addlt lonal taxes due of
$ 7 , 6 7 8 . 1 7  p l u s  l n t e r e s t  o f  $ 2 , 1 3 0 . 3 2 ,  m a k l n g  a  t o t a l  o f  $ 9 , 8 0 8 . 4 9 ,  i s
in error since the pet i t i .oners were non-resldents of New York in 1980
and 1981 r and your apport ionment/al locat ion of income for those years
failed to take lnto account the days when the taxpayers Ltere not
earnlng income in New York."

6. On Apri l  17, 1984, the Conference Unit  of  the Tax Appeals Bureau

adv l .sed  pe t i t ioner 's  representa t ive  tha t :

"The Tax Law requl.res that a pet i t ion must be f l led within
ninety days from the date of the Not ice of Def ic iency. In thls case'
the Not ice was dated November 18, 1983, but the pet i t lon was not
received unt l l  Apri l  5,  1984 or in excess of ninety days. I t  there-
fore appears that your pet i . t ion was not t imely f iLed, and this matt ,er
has been referred to the Tax Compliance Bureau for col lect i .on.r '

The let ter also indicated that the Tax Appeals Bureau had no record of receivlng

the let ter-pet i t ion al legedly nai led on February 10, 1984, and that unless such
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correspondence had been sent by cert l " f ied mai l ,  the copy of the undated let ter-

pet i t ion could not be accepted as a t imely f l led pet i t ion.

7 .  Pet i t ioner fs  a t to rney ,  Mar t in  Drazen,  asser ted  tha t  on  FebruarY 8 ,

1984, he had his secretary prepare a corrected let ter-pet i t ion which was

undated and which he signed. On February 10, 1984, he dlrected his secretary

to nai l  the l -et ter-pet i t ion. He had assumed his secretary would date the

letter-pet i t ion but this hras not done. Mr. Drazents secretary later informed

hirn that she sent the undated let ter-pet l t ion out on February 10 '  1984.

Mr. Drazen maintains that he can substant late t imely mai l ing by sworn aff ldavi ts.

B. Pet i t ioner was employed by Crane Co. from January, 1980 through 1981

as Vlce President,  of  the Valves and Fit t ing Divis ion. Hls dut ies included

management and supervision of the Divis lonrs operat ions, market ing and distr i -

butors in a number of states. Pet i t ioner had an off ice at Cranets New York

City locat ion, but c laimed the responsibi l i t ies of his posiLion mandated

cont inuous travel outside New York State. Pet l t loner asserts that dur ing a

large part  of  both years, his presence in New York was for the use of New York

airports and other transportat ion faci l i t ies.

g. Documentat ion was subnit ted by pet i t ioner which he bel ieves wi l l

substantiate the number of days worked wlthin and without the State and Clty of

New York. This documentation includes copies of expense account vouchers and

statements explaining that expenses with references to New York were for tol ls,

parking and gasoline charges incurred while petitioner rdas passing through New

York airports or on the riray to non-New York work asslgnments when he did not

s top  a t  h is  New York  o f f i ce .

10. On hls 1983 New York State incone tax return, pet i t ioner claimed a

re fund o f  $2r895.00 .  Ins tead o f  i ssu ing  the  re fund to  pe t i t ioner  as  reques ted ,
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the Audit  Dlvis ion appl ied the $2,895.00 to the amounts asserted due in the

Notice of Def lc iency dated November 18, 1983. Pet i t ioner asserts that s ince no

addit ional taxes are due for 1980 and 1981, he is ent i t led Eo hls 1983 claimed

r e f u n d  o f  $ 2 , 8 9 5 . 0 0 .

CONCLUSIONS OF LAW

A.  Tha t  " (w ) i t h i n  n lne ty  days . . . a f t e r  t he  na i l i ng  o f  t he  no t i ce  o f

de f i c i ency . . . t he  t axpaye r  nay  f i l e  a  pe t i . t i on  w i t h  t he  t ax  commiss ion  fo r  a

rede te rm ina t i on  o f  t he  de f i c i ency . "  Tax  Law $689 (b ) .  Thus r  pe t l t i one r t s

let ter 'pet i t ion would be t ine ly  only  i f  f l led wi th in n lnety days of  Novenber 18,

1983 ,  t he  da te  t he  No t i ce  o f  De f l c i ency  was  l ssued .

B.  That  r r (a)11 proceedings before the Connlss i .on must  be commenced by the

f i l i ng  o f  a  pe t i t i on . . . "  20  NYCRR 001 .3 (a ) .  The  fo l l ow ing  t ime  l l r n i t a t l ons

rega rd ing  the  f i l i ng  o f  a  pe t i t i on  a re  p rov ided  l n  20  NYCRR 601 .3 (c ) :

I 'T ime l imi tat ions.  The pet l t ion must  be f  i . led wi th in the t ine
l imi . ta t ions prescr ibed by the appl icable statutory sect ions,  and
there can be no extension of  that ,  t iure l in i ta t ion.  I f  the pet i t ion

is  f i led by nai l ,  i t  must  be addressed to the par t icu lar  operat ing
bureau ln Albany,  New York.  When mai led,  the pet i t lon wi l l  be deemed
f i led on the date of  the Uni . ted States postmark stamped on the
envelope.  t t

C .  Tha t  Tax  Law $591 (a )  p rov ides ,  i n  pe r t i nen t  pa r t :

"T ime ly  ma i l i ng .  - -  I f  any  re tu rn ,  . . .  pe t l t l - on ,  o r  o the r
document  requi red to be f l led,  or  any payment  requl red to be made,
wi th ln a prescr ibed per iod or  on or  before a prescr ibed date under
author i ty  of  any provis ion of  th is  ar t lc le  ls ,  a f ter  such per lod or
such date,  del ivered by Uni ted States mai l  to  the tax conmlss ion,
bureau,  of f ice,  of f icer  or  person wl th which or  wi th whom such
documen t  l s  requ i red  to  be  f i l ed . . . ,  t he  da te  o f  t he  Un i ted  S ta tes
postmark stamped on the envelope shall be deemed to be the date of
delivery If any document or payment is sent by United States
reglstered ura i l ,  such regl -s t rat ion shal l  be pr ima fac ie ev ldence that
such document or payment was deli.vered to the tax commi-ssion, bureau,
of f lce,  of f icer  or  person to which or  to  whom addressed.  To the
extent  that  the tax commission shal1 prescr i .be by regulat ion,  cer t l -
f i ed  na i l  may  be  used  i n  l i eu  o f  r eg i s te red  na i l  unde r  t h i s  sec t i on . t '
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D. That Tax Law $691(a) is patterned after Internal Revenue Code $7502,

"Timely Mai l ing Treat,ed as Tlmely Fl l ing and Paying." Matter of  Garofalo,

State Tax Couun.,  September 28, 1983; Matter of  Mancuso, State Tax Corrm.,

September  28 ,  1983.  Treasury  Regu lar ion  $301.7502- l  (d ) (1 )  p rov ides :

rrsect ion 7502 is not appl icable unless the document is del lvered
by United States mal l  to the agency, off icer,  or of f ice with Lthich l t
is required to be f l led. However,  l f  the document is sent by regis-
tered nai l  or cert l f ied mai l ,  proof that the document was properly
regl"stered or that a postmarked cert l f led nal l  senderts receipt was
properly l"ssued therefor, and that the envelope or hrrapper nas
properly addressed to such agency, off icer,  or of f ice shal l  const i tute
prima facle evidence that the document was delivered to such agencyr
o f f i c e r ,  o r  o f f i c e . "

I n  D e u t s c h  v .  C . I . R . ,  5 9 9  F . 2 d , 4 4  ( 2 d  C i r . ) ,  c e r t .  d e n l e d ,  4 4  U . S .

1015, a pet l t lon addressed to the Tax Court  \^ras never found and the taxpayer

offered an aff idavi t  of  his accountant who claimed he nal led i t  within the

statutory period. The Court  noted that rr(w)here as here, the except ion of

$7502 is  no t  l i te ra l l y  app l i cab le ,  cour ts  have cons ls ten t ly  re jec ted  tes t imony

or other evidence as proof of the actual date of mal l ing." Id.  at  46 (ci tat lons

omitted) .

E.  Tha t  i n  Garo fa lo , supra and Mancuso, 99gg, petitlons alleged to be

tinely mailed were

representat ive, an

never received by the State Tax Cornmisslon. The pet i t lonersf

attorney, test i f ied to assembling the Garofalo and Mancuso

pet i t ions, s igning the pet i t lons and placing each pet l t ion in an envelope.

Likewise, his secretary test i f led to nai l ing these pet i t lons within the ninety

day statutory period. The Tax Comnission held the following in both cases:

"That to be t inely,  a pet i t ion nust be actual ly del lvered to the
Tax Commission withln ninety days after a def ic lency not ice is
nal- led, or i t  must be del ivered in an envelope which bears a United
States postmark of a date withln the ninety day period. The pet i-
tioners have not shouldered thelr burden of proof under Tax Law
$689(e) to show that the pet lc ion was del ivered to the Tax Conmission.
Proof of mai l ing by registered or cert l f ied urai l  nas not shown.
Proof of urai l ing by ordinary nal1 does not sat isfy the requirement of



F. That pet i t ioners have not,  shouldered their  burden of proof under

$689(e) of the Tax Law to show that their  or iginal  let ter-pet i t ion was t imely

del ivered. Although pet i t ionerts attorney, Mart in Dtazen, and hls secretary

were wi l l ing to sign sworn aff idavi ts to the nai l lng of this pet i . t ion within

the prescr lbed statutory period, proof of ordinary nal l lng does not sat isfy the

requi rement  of  prov ing del ivery of  the pet i t lon to the Tax Conmlssion.  Garofa lo,

supra; Manucso, supra.

G. That pet i t ioners had unt i l  February 16, 1984 to t inely f l le a pet i t ion.

The copy of the undated let ter-pet i t ion, recelved by the Tax Appeals Bureau on

Apr i l  5 ,  L984,  was no t  t ine ly  f i led .

H. That in view of the fact that the pet i t ion was unt imely, Issue I I  is

rendered moot.

I .  That the pet i t ion of Ronald K. Leirvik and Diana J. Leirvik is in al l
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proving del ivery of the pet l t ion to the
v .  C . I . R .  ,  5 9 9  F . 2 d  4 4  ( 2 d  C t r . ) ,  c e r t .
Garofalo, supral  Mancuso, supra.

Tax Cornnission. See Deutsch
d e n i e d ,  4 4 4  U . S .  m T 5

STATE TAX COMMISSION

respects  den ied .

DATED: Albany, New York

JAN 1 ? 1986


