
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Sol  & Judi th Lefkowi tz

for  Redeterminat ion of  a Def lc lency or  for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Ci ty  Nonresident  Earnings Tax under Chapter  46,
Ti t le  U of  the Adminis t rat lve Code of  the Ci tv
of  New York for  the Year L979.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Commission,  that  he/she ls  over  18 years
of  age,  and that  on the 29th day of  May,  L987,  he/she served the wi th in not ice
of  decis ion by cer t l f ied mai l  upon Sol  & Judi th Lefkowi tz  the pet l t loner  ln  the
wi th in proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed
postpaid r^r rapper addressed as fo l lows:

So1 & Judi th Lefkowi tz
103 Laurel  Dr ive
New Hyde Park,  NY 11040

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
of  the pet l - t ioner .

Sworn to before me th is
29th d.ay of  May,  1987.

Authorized to i s t e r  oa t

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t loner
forth on sald r^Trapper is the last known address

pursuant  to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o t

So1 & Judith Lefkowitz

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art.icle 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Admlnistrat ive Code of the City
o f  New York  fo r  the  Year  1979.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet  M. Snay,  being duly sworn,  deposes and says that
he/she is  an employee of  the State Tax Conur iss ion,  that  he/she ls  over  18 years

of  age,  and that  on the 29th day of  May,  1987,  he served the wi th in not ice of
decis ion by cer t i f ied rnai l  upon Loul-s  F.  Brush,  the representat ive of  the
pet l t ioner  in  the wi th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid ! { rapper addressed as fo l lows:

Louis F.  Brush
101 Front ,  Street
M ineo1a ,  NY  11501

and by deposi t ing same enclosed ln a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni ted States Posta l
Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the rePresentat ive
of the petit ioner herein and that the address set forth on sald wrapper is the
last  known address of  the representat ive of  the pet i t ioner .

Sworn to before me thi-s
29th d,ay of  May,  L987.

Authorized to admin s te r  oa t
pursuant to Tax Law sect ion L74



S T A T E  O F  N E I 4 I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y  ,  N E W  Y  O F . K  L 2 2 2 7

Nlay 29, L987

Sol & Judlth Lefkowltz
103 Laurel- Drlve
New Hyde Park, NY 11040

Dear Mr. & Mrs. Lefkowltz:

Please take not lce of the decision of the State Tax Co'nlsslon enclosed
herewith.

You have now exhausted your right of review at the adminlstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law, a proceeding in court  to
revlew an adverse decisLon by the State Tax Co'nlsslon may be inst l tuted only
under Artlcle 78 of the Clvll Practlce Law and Rules, and must be con'nenced ln
the Supreme Court of the State of New York, Albany County, wlthln 4 months from
the date of thls not ice.

Inquirles concernlng the computatlon of tax due or refund allowed ln accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatton Bureau
Assessment Revlew Unlt
Butlding //9, State Campus
Al-bany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: TaxLng Bureaurs Representat ive

Petl t loner I  s Representat ive :
Louis F. Brush
101 Front Street
l I lneola, NY 11501



STAIE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet l t lon

o f
:

SOL LEFKOI,ilITZ AND JUDITH LEFKOIAIITZ
:  DECISION

for Redeterrninat ioa of a Def lc iency or for
Refund of New York State Personal Incooe Tax :
under Art lc le 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46, :
Tl t le U of the Admlnistrat lve Code of the Clty
of New York for the Year 1979. :

Pet i t ioners, Sol Lefkowltz and Judlth Lefkowltz,  103 Laurel  Drive, New

Ilyde Park, New York 11040, f i led a pet i t ion for redetermLnation of a def ic lency

or for refund of personal Lncome tax under Art ic le 22 of the Tax Law and New

York City nonresldent earnlngs tax under Chapter 45, Tl t le U of the the

Admlnlstrat lve Code of the Clty of New York for the yeat 1979 (Ft le No. 44358).

0n October 23, 1985, pet i t loners rrraived a hearlng before the State Tax

Commisslon and agreed to submLt thls matter for decislon based on the Audlt

Dlvls ion f i le,  as wel l  as a br lef  and addlt ional documentat ion to be submitted

by  October  8 ,  1986.  A f te r  due cons idera t lon  o f  the  record ,  the  Sta te  Tax

Coumisslon hereby renders the fol lowlng decislon.

ISSUES

I. Whether the Nottce of Def lc lency was lssued wlthout any basls and for

the sole purpose of extendlng the period of l lmltat ion on assessnent.

II. Whether petit.ioner So1 Lefkowwitz has substant,lated that he was engaged

in a trade or business during the year at lssue.



FINDINGS OF FACT

1.  Pet l t loners ,  So1 and Jud l th  Le fkowi tz ,  f l1ed ,  separa te ly  on  one re tu rn '

a New York State Income Tax Resident Return for the year L979. Sol Lefkowltz

l isted hls oecupat lon as "sales representat lve".  Judlth LefkowLtz l lsted her

occupat ion as "off lce aLde". Sol Lefkowitz also f l led a New York Clty NonresLdent

Earnlngs Tax Return for 1979.

2, SoL Lefkowltz f l led a Schedule C, Form 1040, fot  L979 showlng hls naln

bustness act lv i ty as "sales representat lverr.  The Schedule C reported as

" lncome f ron  bus iness  or  p ro fess ion"  $23r425.00  ln  "commlss ions"  and $1 ,050.00

as  "mlsce l laneoust t  income fo r  a  to ta l  t t lncome"  o f  $24,475.00 .  The Schedu le  C

II I .  Whether pet l t loners

buslness expenses claimed as

i s s u e .

This resulted ln

3 .  The ne t

Schedule A of So1

-2-

have substant lated the

deduct lons from gross

character and amount of

income for the year at

also reported the fol lowLng expenses:

Paymenrs to Judtth LefkowJ.tz (Off lce Atde)
T r a v e l  ( 1 3 , 5 6 5  m l .  0 1 8 | g )
Parklng & Tol ls
Hospltal i ty
Newspapers ,  Magaz lnes ,  E tc .
Sales Expenses, Meetings
Prouot ional Expense
Accounting
Supp l ies ,  Br le fcase
Cassettes, Recordlng & Suppl les (Note Taklng)
Messenger (David Lefkowltz)

7 ,800 .00
2 ,510 .00

3s4  .00
1  , 766 .00

394.00
L  , 492 .00

937 .00
1s0 .00
184 .00
1s6 .00

2 ,  200 .00
$17 ,943 .00

a  n e t  p r o f l t  o f  $ 6 , 5 3 2 . 0 0 .

pro f i t  o f  $6 ,532.00  was repor ted

Lefkowltzis New York Income Tax

as business lncome on

Resldent Return. The sum of
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$7,800.00 deducted on Schedule C as "Payments to Judlth Lefkowitz (Off tce

Alde)" was lncluded as lncome on her New York State lncome tax return.

4. Attached to pet l t lonerst return was a Wage and Tax Statement lssued by

Apex Fabricators, Inc.r  showlng "tr ' lages, t lps, other compensat lontt  of  $231425.00

for Sol Lefkowitz.  Federal  and State taxes and FICA were wlthheld. The wage

and tax statenent was stamped with the legend "Ineluded ln Schedule C'r ,  wlth

an arrow point lng to the "Wages, t ips, other compensat lon" f lgure.

5. So1 Lefkowtta also flled a New York Clty Unlncorporated Buslness Tax

Return  fo r  1979 showing $6 ,532.00  ln  ne t  p ro f l t .  F rorn  th ls  amount ,  $23,425.00

was reported as "modlf icat lons" result ing in a reported total  lncome from

busLness of $0.00. "FICA Wages IncLuded Ln Schedule C" was wri t ten on the

return next to the | t rnodif l .cat ionsrr.

6.  Pet l t ioners'  tax recurn rdas selected for examlnat lon along with those

of approxluately 100 other lndlvlduals on the basls that sald returns had been

prepared by a partlcular account,ant. An lnvestlgatlon had dlsclosed that sald

accountant had eonslstently prepared returns on whlch an lndlvldual wlth wage

or salary income shown on wage and tax stafements had reported sald income as

buslness recetpts on Federal  Schedule C. Department of Taxat lon and Flnance

audltors were dLrected to revlew the returns and to dlsal low clalmed buslness

expense deduct ions l f  the taxpayer appeared to be an employee recelvlng wage or

salary lncome reported on wage and tax statements. Pet i t ionerst c lalned

Schedule C deduct ions were dlsal lowed on that basls.

7. On February B, 1983, the Audlt  Dlvls lon issued a Statement of Audlt

Changes to pet l t ioners for I979 stat lng the fol- lowlng wlth respect to Mr.

Le fkowl tz ts  re tu rn :
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t tAs a salar led enployee, you are not a bustness ent l ty and therefore
are not ent i t led to clalm Schedule C deduct lons as these expenses are
not ordinary and necessary for the produccion of lncone as an employee.t t

Accordingly,  the $17,945.00 in Schedule C deduct lons l rere dlsal lowed result ing

in  add l t iona l  S ta te  tax  due o f  $744.03  and add l t lona l  C l ty  tax  due o f .  $77.95 .

B. 0n Apri l  8,  1983, the Audit  DivLslon lssued to pet l t loners a Not ice of

Def ic iency  fo r  1979 ln  the  sun o f  $821.98  p lus  in te res t .

9.  Pet i t loners contended the fol lowlng:

(a) that the Notice of Deftclency rras lssued on an arbitrary and

capricious basLs just prlor to the explratlon of the perLod of llnitatlons on

assessment,  thus deprtvtng pet i t ioners of the opportunity to present substant lat lon

f or the claimed deduct,tons;

(b) that petltioners are part of a large group of taxpayers who were

selected for special  scrut iny because thelr  returns had been prepared by the saoe

tax preparer;  and

(c) that where pet i t loners do not have cancel led checks or other recelpt,s

for certaln expenses, the Department of Taxat ion and Flnance should al1ow

peti t loners a reasonabl-e est lmate of such expenses.

CONCLUSIONS OF LAW

A. That the Not lce of Def lc lency was properly lssued and was not arbi trary

or caprlc lous. The return was patent ly erroneous and the Audlt  Dlvis lon was

just i f led ln disal lowlng the Schedule C busLness lncome and expenses. The

Notice of Def ic iency was preceded by a Statement of Audlt  Changes and pet l t loners

had an opportunlty to flle an amended return claiming employee buslness expenses
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as adjustment,s on Federal Form 2106, or as itemlzed mlscellaneous deductlons,

bu t  d id  no t  do  so .

B. That the fact that pet l t lonerst return was selected for examlnat ion

because of certaln pract lees of hls accountant is l r relevant.  Pet i t lonersr

l labi l i ty depends solely on the facts adduced herein.

C. That pet i t ioner So1 Lefkowltz has not sustained hls burden of proof

under sect ion 689(e) of the Tax Law to show that he nas engaged ln a trade or

buslness other than as an enpLoyee. Thus, expenses cl-aLmed on Schedule C may

not be deducted under sect lon 6Z(t> of the Internal Revenue Code.

D. That the pet l t lon of So1 and Judith Lefkowltz Ls ln al l  respects

denled and the Not ice of Def lc lency lssued Aprl l  8,  1983, is sustalned.

DATED: Albany, New York STATE TAx CO.'\MISSION

MAY 2 e 1s87
PRESIDENT


