
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

La Strada General  Contract lng Corp.

for Redeterminat ion of a Def lc iency or for
Refund of New York State Personal- Income Tax
under Artlcle 22 of the Tax Law and New York
Clty Personal Income Tax under Chapter 46,
Ti t le T of the AdmlnistratLve Code of the Clty
o f  New York  fo r  the  Years  1979 & 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of ager and that on the 14th day of November, L986, he/she served the l t l th in
not ice of Declslon by cert i f ied mal l  upon La Strada General-  Contract lng Corp.
the petltloner in the wlthin proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

La Strada General  Contract lng Corp.
29-44 120rh  Sr .
Co l lege Po in t ,  NY 11354

and by deposlt tng same enclosed in a postpaid properly addressed wrapper 1n a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said
herein and that the address set forth on sald
of the pet i t loner.

addressee ls the Pet l t ioner
wrapper ls the last known address

Sworn to before ne this
14th day of November, 1986.

t o
pursuant to Tax Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

La Strada General  Contract ing Corp.

for Redetermlnat ion of a Def lc lency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Title T of the Administrative Code of the City
of New York for the Years L979 & 1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Comml-ssion, that he/she is over 18 years
of ager and that on the 14th day of November, 1986, he served the wlthtn not i .ce
of Declsion by certlfled mail upon Marvin A. Poll-ack, the representatlve of the
pet l t ioner ln the withln proceedlng, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Marvin A. Pollack
25 l{est Woods Rd.
Great  Neck ,  NY 11020

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service wLthin the State of New York.

That deponent further says that the sald addressee is the rePresentatlve
of the petitioner here{n and that the address set forth on said \traPPer ls the
last known address of the representat lve of the pet i t ioner.

Sworn to before me thls
14th day of November, 1986.

to administer oa
pursuant to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E h I  Y O R K  L 2 2 2 7

November 14r 1986

La Strada General Contracting Corp.
29-44 120rh St .
College Point, NY 11354

Gentlemen:

Please take notlce of the Declsion of the State Tax Commlssion enclosed
herewl.th.

You have now exhausted your rlght of review at the adnlnistratlve level.
Pursuant to sect ion(s) 690 & I3L2 of the Tax Law and Chapter 46, Tl tLe T of
the Atlnlnlstrative Code of the Clty of New York, a proceedlng ln court to
review an adverse decislon by the State Tax Counisslon may be lnstltuted only
under Arttcle 78 of the Ctvtl Practlce Law and Rulesr aod must be commenced in
the Supreme Court of the State of New York, Albany County, wl"thin 4 months fron
the date of thLs notLce.

InquLrles concernlng the conputatlon of tax due or refund alLowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. TaxatLon and Finance
Audlt Evaluatton Bureau
Assessment Review Unlt
Bulldlng /19, Stare Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Represent,atlve

Petitioner I s Representattve:
Marvln A. Pollack
25 West Woods Rd.
Great Neck, NY 11020

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petitlon

o f

LA STRADA GENEML CONTMCTING CORP.

for Redeterminat ion of a Def ic lency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Tltle T of the Admtnistrative Code of the Ctty
of New York for the Years 1979 and 1980.

DECISION

Petl t ioner,  La Strada General  Contract lng Corp.,  29-44 120th Street,

Col lege Point,  New York 11354, f l led a pet l t l "on for redeterninatLon of a

deflcLency or for refund of New York State personal l"ncome tax under LttLcLe 22

of the Tax Law and the New York Clty personal lncome tax under Chapter 46,

Tl t le T of the Adninistrat lve Code of the City of New York for the years 1979

a n d  1 9 8 0  ( F t l e  N o .  5 4 2 4 9 ) .

A hearlng was held before James Hoefer,  Hearing Off icer,  at  the off lces of

the State Tax Conml.ssion, Two World Trade Center, New York, New York on March 6'

1986 a t  11 :15  A.M. ,  w t th  a l l  b r ie fs  ro  be  subn i t ted  by  June 15 ,  1986.  Pet i t l .oner

appeared by l4arvln Arnol-d Pollack. The Audlt Dlvislon appeared by John P. Dugan,

Esq.  ( I r r . r in  A .  Levy ,  Esg. ,  o f  counse l ) .

ISSUE

Whether

wlthholdlng

be abated.

penalt ies asserted agalnst pet i t l "oner for

tax recurns and faLlure to tinely pay the

fal lure to t lnely f l le

Eaxes due thereon should
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FINDINGS OF FACT

1. La Strada General  Contract ing Corp. (hereinafter r fpet i t loner")  late

flled several New York State and City withhoLding tax returns durLng the years

L979 and 1980, The withholding taxes due thereon were del inquent ly paid.

Accordingly,  penalt ies were asserted against pet l t ioner for such late f i l ing

and delinquent payment of the wtthholdlng taxes. Said penalties of $13'7L6.07

for  1979 and $1 ,003.18  fo r  1980 were  subsequent ly  pa ld  by  pe t i t loner .

2. On July 6, L984, pet i t ioner f i led a form IT-113-X for each year at

issue whereon lt claimed a refund of the aforesaid penalties paid. Its grounds

for claiming such refunds were that:

(a) the Internal Revenue Servlce abated half the penalties lt sfunllarIy

asserted against pet i t ioner for I979; and.

(b) reasonable cause for pet i t ionerrs fai lure to t lmely f i le and pay the

withholding taxes had been shorrm.

3. On July 30, 1984, the Audit  Dlvis ion issued a formal not ice of disal lo! i lance

wherein pet i t ionerrs claims for refund were dlsal lowed in ful- l .

4. The r^rithholding taxes rdere not tlnely paid due to serious f inanctal

di f f lcul tLes pet i t ioner experienced durlng the years at issue. Such fLnancLal

di f f icul t ies, whi.ch pet i t ioner al leges const i tute reasonable cause' were

detal led in a let ter dated October 7, 1981 frorn one Ronnie D. Wax, La Stradars

attorney, whereln i t  was explained that:

"Durtng said period (1979 and 1980),  my cl ientrs funds htere so
low and limited that many suppliers and vendors refused to supply ny
client wlthout receiving payment in advance.

Addltionally, ny client was havLng trouble makl-ng payments to
i ts sub-contractors on projects which resulted ln lawsuits and/or
required installurent payments durlng said period.
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In order to stay Ln business, my cl ient made the necessary
paynents to i ts suppl lers,  vendors and sub-contractors, leaving l t
unable to make the requisi te tax payments.r l

CONCLUSIONS OF LAW

A.  That  sec t ion  685(a) (1 )  and (2 )  o f  the  Tax  Law,  as  in  e f fec t  dur lng

the years at lssue, provided as fol lows:

'rAddlttons to tax and clvil- penalti-es
(a) (1) Fai lure to f i le tax return. -  In case of fai lure to

f l le a tax return under thLs art ic le on or before the prescr ibed date
(deternined with regard to any extension of time for f l l ing), g3lg-Llg
is shown that such failure is due to reasonable cause and not due to
willful neglectr there shalfbe added to the amount requl-red to be
shown aJ tax on such return flve percent of the amount of such tax if
the fallure is for not more than one month, with an additlonal five
percent for each additional month or fraction thereof during whlch
such failure contLnues, not exceeding twenty-five Percent ln the
aggregate. For this purpose, the amount of tax required to be shown
on the return shall be reduced by the amount of any part of the tax
whlch is paid on or before the date prescr ibed for paynent of the tax
and by the amount of any credit agai.nst the tax which may be clalned
upon the return.

(2) Fai lure to pay tax shown on return. -  In case of
failure to pay the amounts shown as tax on any return required to be
f l led under this art ic le on or before the prescr ibed date (deternined
w i t h r e g a r d t o a n y e x t e n s i o n o f t i m e f o r P a y n e n t ) , @
that such failure is due to reasonable cause and not due to wlllful

lg.E!99!., there shall be added to the amount shown as tax on such
return one-half of one percent of the amount of such tax if the
failure ls not for more than one month, with an additional one half
of one per cent for each additional month or fractlon thereof durlng
whlch such failure continues, not exceeding twenty-five per cent ln
the aggregate. For the purpose of computing the addltion for any
month, the amount of tax shown on the return shall be reduced by the
amount of any part of the tax which ls pald on or before the beginning
of such month and by the amount of any credit against the tax which
may be claimed upon the return. If the amount of tax required to be
shown on a return is less than the amount shown as tax on such
return, this paragraph shal l  be appl ied by subst l tut ing such lower
amount."  (Enphasis suppl ied.)

B. That sect ion 675 of the Tax Law provides, in pert inent part ,  that:

"Any amount of tax actually deducted and withheld under this
art ic le shal l  be hei-d to be a special-  fund in trust for the tax
cotnmiss ion .  

t t
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C .  T h a t  s e c t i o n s  T 4 6 - L 7 5 . 0 ,  T 4 6 - 1 8 5 . 0 ( a ) ( 1 )  a n d  T 4 6 - 1 8 5 . 0 ( a ) ( 2 )  o f  t h e

Adrninistrat ive Code of the City of New York are essent ial ly ldent lcal  to

sect ions 675, 685(a) (1) and 685(a) (2) of  the Tax Law, respect lvely.

D. That pet i t ionerfs reasons for late f i l ing and paynnent of the New York

State and Clty wlthholding taxes do not const i tute reasonable cause.

Accordingly,  the penalt ies asserted are sustained.

E. That the pet i t ion of La Strada General  Contract ing Corp. is denied'

and the formal not ice of disal lowance issued July 30, 1984 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

NO\/ 1 41986
PRESIDENT


