
S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 12,  1986

Neil Koppel
2 0 1  E a s t  3 7 t h  S t .
New York, NY 10016

Dear Mr. Koppel:

Please take notLce of the Decision of the State Tax Cornmission enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstrative level.
Pursuant to sect ion(s) 690 & L3I2 of.  the Tax Law, a proceedlng in court  to
review an adverse declston by the State Tax Conmlssion nay be l-nstituted only
under Article 78 of the Civll Practlce Law and Rulesr aod must be coumenced in
the Supreme Court of the State of New York, Albany County, wl,thtn 4 months from
the date of this not ice.

Inguirl.es concernlng the conputation of tax due or refund allowed ln accordance
with thls decision may be addressed to:

NYS Dept. Taxatl"on and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bul ldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxing Bureau rs Representative

Petl t ioner I  s Representat ive :
Gary Aaronson
Shechet,  Haskin & Co.
274 luladLson Ave.
New York, NY 10016

c c :



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

NEIL KOPPEL

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
CJ-ty Personal Income Tax under Chapter 46,
Ti t l -e T of the Adninlstrat ive Code of the City
of New York for the Year 1978.

Pet i t ioner ,  Ne i l  Koppe l ,  2OL East  37 th  S t ree t ,  New York ,  New York  10016 '

f i led a pet i t ion for redeterminat lon of a def ic iency or for refund of New York

State personal income tax under Artlcle 22 of the Tax Law and New York Clty

personal income tax under Chapter 46, Title T of the Administrative Code of the

City of New York for the year 1978 (Fi le No. 39723).

A hearing was hel-d before James Hoefer,  I lear ing Off lcer '  at the off l -ces of

York, onthe State Tax Cornmisslon, Two World Trade Center, New York, New

November  19 ,  1985 a t  l :15  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted

1986. Pet i t ioner appeared by Gary Aaronson, C.P.A. The Audlt

by  John P.  Dugan,  Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

DECISION

by Februarl 5,

Divis lon appeared

ISSUES

I. Whether pet i t ioner changed his donici le from the State and City of New

York to the State of Georgia effect lve June l ,  1978.

I I .  Whether pet i t ioner has substant iated that he is ent l t led to deduct a

loss of $7,500.00 for Internal Revenue Code sect lon 1244 stock deemed worthless

i n  1 9 7 8 .



I I I .  lJhether  pet l t ioner  has

net  operat ing loss carryforward
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substant la ted that

fron the year 1977

FINDINGS OF FACT

i s  e n t i t l e d  t o  a  $ 1 , 5 0 0 . 0 0

the year at lssue.

$7 ,650 .00
3  ,732 .00

(9  ,000  .00 )

he

to

1.  On August  22 ,  1980,  pe t i t l -oner ,  Ne i l  Koppe l ,  f i l ed  a  New York  S ta te

and City income tax resident return for the year 1978. Pursuant to a schedule

appended to said return pet i t ioner lndLcated that he:

" . . .was  a  res ident  o f  New York  f ron  the  per iod  L / I /78  th ru  5 /78 .  A t
that time taxpayer moved to Georgia where he took uP permanent
residency (acquired resldence).  Whi l-e ln GeorgLa he cont inued
working for the same company. Taxpayer sold his Georgia residence
dur ing  October  1978 and moved back  to  New York . . . " .

2.  On his 1978 return, pet i t ioner reported total  New York income of

$2,382.00. Said amount nas courputed ln the foLlowing manner:

Wages
Business income
Other income
Total New York l-ncorre

Pet i t ioner ts  re tu rn  a lso  ind ica ted  tha t  $14r598.00  o f  wage income was

earned during the period he was a nonresident of New York and that none of the

$14,598.00  was der ived  f rom or  connected  w i th  New York  sources .

3 .  Pursuant  to  le t te rs  da ted  August  21 ,  1981 and November  27 ,  1981 '  the

Audit  Divls lon requested that pet l - t ioner provide substant lat l -on to suPport his

claimed change of domicLle to Georgia and also a detailed explanation of the

$9r000.00 loss. Pet i t ioner fai led to respond to ei ther of the aforementioned

l e t t e r s .

4. On Apri l  12, L982, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner for the year 1978 which contained the foJ- lowlng explanat ion:

"Since you did not send the information requested in our let ters of
August 21, 1981 and November 27, 1981 we have considered you to be a
resldent of New York for the ent ire taxable year L978. In addit ion
we have dlsal lowed your $9,000.00 other loss as unsubstant iated."
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Pet i tLonerrs tota l  New York income for  1978 was recomputed by the

Audit Division in the following manner:

Reported total New York income
Add: wages earned in nonresident per iod

disal lowed other loss
Revised total New York income

$  2 ,382 .00
14 ,598 .00
9 ,000 .00

$25 ,  98o .  oo

5. Based on the aforementl-oned Statement of Audit Changes, the Audit

Dlvis lon issued two not ices of def ic iency to pet l t loner for the yeat 1978. The

f irst  not ice was dated Jul-y 15, 1982 and asserted addit ional New York City

lncome tax  due o f  $382.35 ,  p lus  p" r r " l t y l  o f  $9S.59 and in te res t  o f  $123.30 ,  fo r

a total  al legedly due of $601.24. The second not ice was dated August 26, 1982

and asserted addit ional New York State income tax due of $11230.90'  plus

2
pena l t y ' o f  $307 .72  and  i n te res t  o f  $416 .08 ,  f o r  a  t o ta l  a l l eged l y  due  o f

$  1 ,954  . 70 .

6.  Both pr l -or  to  and durJ,ng the year  at  issue,  pet i t ioner  l i las euployed by

a corporat ion known as Fabr ics R Us ("Fabr icsrr ) .  Pet i t ioner  l tas a lso an

of f icer  and shareholder  in  Fabr ics.  Fabr ics was engaged in business as a

text i le  jobber and l t  conducted a good por t ion of  l ts  busl ,ness wi th companles

located ln  the southern par t  of  the Uni ted States.  In  the l -at ter  par t  of  1977,

pet i t ioner  and the president  of  Fabr ics declded i t  would be in  Fabr icsf  best

in terest  t f  l t  opened an of f ice Ln the southern par t  of  the Unl ted States.  To

1 Pena l ty  was asser ted  pursuant  to  subsec t ion  (a )  (1 )  o f  sec tLon T46-185.0
of the Administrat ive Code of the Cltv of New York for fai lure to f l le
the 1978 return on t ime.

2 Penalty was asserted pursuant to subsect ion (a) (1) of  sect lon 685 of the
Tax Law for fai lure to f i le the 1978 return on t ime.



th is end, pet i t ioner,  in late

to At lanta, Georgia to start

Us Southern, Inc.
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December of 1977 or earl-y January of L978, moved

and run a division of Fabrics knonm as Fabrics R

form of temporary l-odgings petitioner
that sal-d temporary lodgLngs were in the

7. On or about l,lay 25, 1978, petitioner purchased a condomlnium in

Marietta,  Georgia. Pr ior to his purchase of the condominlum pet l t ioner

resided with fr iends or ln temporary lodgings.3 On May 30; Lg78, pet i t ioner

opened a checklng account with the Fulton Nat ional Bank in At lanta'  Georgia.

8. In October,  L978, Fabrics was closed by i ts creditors as i t  was unable

to meet i ts current obl igat lons. After the closing of Fabrics, pet i t ioner

returned to New York City.  The record does not dlsclose the exact date that

pet i t ioner returned to New York City.

9. Pr lor to moving to Georgla, pet i t ioner maintained an apartment located

at 20I East 37th Street,  New York, New York. Whl le pet i t ioner was l lv ing ln

Georgla he cont inued to maintain this apartment and, in fact,  returned to this

same apartment sometime between October 1, 1978 and December 31, 1978.

10. Pet i t ioner submitted in evidence a photostat lc copy of hts 1978

Georgia lndividual income tax return. Said return indicated that Mr. Koppel

hras a part-year resident of Georgla from June 1, L978 to October 1, 1978. Sald

return also showed a balance due of $456.00. The return submitted in evidence

was not signed nor was any evidence presented to show that the balance due of

$ 4 5 6 . 0 0  w a s  p a i d .

11. Pet l- t ioner,  al though current l-y residing in New York Cityr did not

appear at the hearing held herein to offer his test imony.

The record does not  d isc lose what
ut i l ized,  however,  l t  ls  presumed
na tu re  o f  ho te l s ,  mo te l s ,  e t c .
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L2. During the year 1977, pet i t ioner incurred a net operat ing loss of

$1r500.00 .  Pet i t ioner  e lec ted ,  pursuant  to  sec t i .on  172(b)  o f  the  In te rna l

Revenue Code, to rel inquish any carryback of said net operat ing loss to earl ier

tax years and to carryover said loss to succeeding tax years (1978).

13. Pr ior to or dur lng the year at issuer pet l t ioner made a capltal

inves tment  o f  $7 ,500.00  in  Fabr ics .  In  re tu rn  fo r  the  $7 ,500.00  inves tment ,

Fabrics issued to pet i t ioner i ts common stock which qual l f ied as Internal

Revenue Code sect j .on 1244 stock. Said stock was rendered worthless in October,

1978 when Fabrics was forced into bankruptcy by t ts creditors.

L4. Pet i t ioner presented no argument or evidence with respect to the late

f i l ing penalt les asserted pursuant to Tax Law $685(a) (1) and Admlnlstrat ive

C o d e  $ T 4 6 - 1 8 5 . 0 ( a )  ( 1 )  .

CONCLUSIONS OF LAI{

A.  That  sec t ion  689(e)  o f  the  Tax  Law and sec t ion  T46-189.0(e)  o f  the

Adninistrat ive Code both place the burden of proof on pet i t loner except in

three specif ical ly enumerated instances, none of which are at issue hereln.

Pet i t ioner has fai led to sustain his burden of proof to show that he rel inquished

his domicil-e in New York City and established a new doniclle ln Georgia [20 NYCRR

L02.2(d)1 .  Accord ing ly ,  pe t i t ioner  i s  cons idered domic iLed ln  New York  S ta te

and CLty and, since he maintained a permanent place of abode in New York and

spent more than 30 days in the State and City, is taxable as a resident indlvidual

pursuant  to  Tax  Law $605(a)  (1 )  and Admin is t ra t l ve  Code $T46-185.0(a)  (1 ) .

B. That pet l tLoner has sustained hls burden of proof to show that he is

en t i t led  to  a  $1r500.00  ne t  opera t l -ng  loss  car ryover  deduc t ion  and a  $7 ,500.00

ordinary loss deduct ion on the worthlessness of the sect ion L244 stock issued

by Fabr ics .
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C. That the pet i t ion of Nel l  Koppel is granted to the extent indlcated ln

ConclusLon of Law "Bt', .g3p3.; that the Audit Dlvlsion is directed to recompute

the not lces of def ic iency dated July 15, 1982 and August 26, 1982 conslstent

wl- th the decision rendered herein; and that,  except as so granted, the pet i t ion

is in al l  other respects denied.

DATED: Albany, New York

IJUN 1 21986

STATE TAX COMMISSION

rReZu-d-fu&/n^


