
STATE OF NEI,T YORK

STATE TAX COMMISSION

In the l"latter of the Petition
o f

Daniel & Danuta Knuth

for Redetermlnat ion of a Def ic iency or Revision
of a Determination or Refund of Personal Income
& Unincorporated Business Taxes under Art ic les
22 & 23 of the Tax Law for the Years 1979-1981.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an empl-oyee of the State Tax CommlssLon, that he/she ls over 18 years
of age, and that on the 14th day of Novenber,  1986, he/she served the withln
not ice of Decision by cert i f ied mal l  upon Danlel  & Danuta Knuth the pet l t loners
Ln the wlthin proceeding, bI enclosl .ng a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Daniel & Danuta Knuth
10703 l l t l ler Rd.
Utica, NY 13502

and by deposit ing same enclosed 1n a postpaid properly addressed wrapper in a
post off l .ce under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee is the petltioner
herel.n and that the address set forth on sald wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before ue this
14th day of  November,  1986.
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_  i t t - \ ' - '  / r t ,  t - ) l  K r \ l

ster oat
pursuant to Tax Law sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon
of

Daniel & Danuta Knuth

for Redetermination of a Deficiency or RevlsLon
of a Determinatlon or Refund of Personal Income
& Unincorporated Business Taxes under Art ic les
22 & 23 of the Tax Law for the Years L979-I98I.

AFFIDAVIT OF },TAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an eurployee of the State Tax Comnission, that he/she Ls over 18 years
of age, and that on the 14th day of November, 1986, he served the wlthln not lce
of Decislon by cert l f ied maLL upon Michael E. Getnlck, the representat ive of
the pet i t ioners in the withln proceeding, b)r  encloslng a true coPy thereof in a
securely seal-ed postpald wrapper addressed as fol lows:

Michael E. Getnlck
185 Genesee St .
Ut ica ,  NY 13501

and by depostting same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee is the rePresentat ive
of the petltioner hereln and that the address set forth on said rdrapper is the
last known address of the representat lve of the pet i t ioner.

Sworn to before me this
14 th  day  o f  November ,  1986.

ster oat
pursuant to Tax Law sect ion L74



S T A T E  O F  N E I 4 I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I 4 I  Y O R . K  1 2 2 2 7

November 14, 1986

Daniel & Danuta Knuth
10703 }Hl ler Rd.
Utica, NY 13502

Dear Mr. & l"lrs. Knuth:

Please take not lce of the Declslon of the State Tax Commlssion enclosed
herewlth.

You have now exhausted your rtght of revl"ew at the adnlnlstratlve level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceedlng ln court  to
revlew an adverse decision by the State Tax Commlsslon may be lnstituted only
under Artl"cle 78 of che Clvl"l Practlce Law and Rulesr €rrd must be connenced ln
the Supreme Court of the State of New York, Albany County, wlthln 4 months fron
the date of thls not lce.

Inqutries concernlng the conputatl"on of tax due or refund allowed in accordance
wlth this deciston may be addressed to:

NYS Dept. Taxatl"on and Ftnance
Audit Evaluation Bureau
Assessment Review Unlt
But lding #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxl-ag Bureaurs RepresenEatlve

Peti t loner I  s RepresentatLve :
Mlchael E. Getnlck
185 Genesee St .
Ur, l"ca, NY 13501



STATE OF NEI,T YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

DANIEL KNUTH and DANUTA KNUTH

for Redeterminat ion of a Def ic lency ot fot
Refund of Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of t}re
Tax Law for the Years L979, 1980 and 1981.

DECISION

buslness known

a sole propr letor-

Statement of UnincorPorated

and Danuta l(nuth, whereln

Peti t loners, Daniel  Knuth and Danuta I(nuth, 10703 Mll ler Road, Ut ica'  New

York 13502, f iLed a pet i t ion for redeterninat lon of a def ic iency or for refund

of personal income and unincorporated buslness taxes under Artlcles 22 and 23

o f  t h e  T a x  L a w  f o r  t h e  y e a r s  L 9 7 9 , 1 9 9 0  a n d  1 9 8 1  ( F l l e  N o .  4 1 6 7 7 ) .

A hearing rras co 'nenced before James J. Morr is,  Jr. ,  Hearlng Off lcer,  at  the

off ices of the State Tax Conmission, State Off tce Bul lding, 207 Genesee Street,

UtLca,  New York  on  Apr i l  1 ,  1986 a t  9 :15  A.M. ,  and cont inued to  conc lus lon  on

Apr l1  4 ,  1986 a t  9 :00  A.M.  Pet i t loner  appeared by  Michae l  E .  Getn ick '  Esq.

The Audit  Divis ion appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of

counse l ) .

ISSUE

lJhetherr during

as ttThe Gardeniatt as

ship operated only by

the years at issuer pet i t ioners oPerated a

a partnership or whether the buslness l.ras

Mr. Knuth.

FINDINGS OF FACT

1. On August 3, L982, the Audit  Divis ion issued a

Business Tax Audit  Changes to pet i t ioners, Danlel  Knuth

the followlng adjustments were nade:
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Adjustment

ttDisallowance of wife I s wages as
the business is operated as a
partnership

Disallowance of workmenf s
compensatlon expense as the
compensat ion included wifers
salary. (252 disal-lowance)

1 9 8 0  $ 9 5 5 . 0 0

L979 1980 198 r

$  I  0 ,  400 .  00 $  10 ,  600 .00

$239 .00
1 9 8  I $967  .00 $242 .  oo"

2. Based on the aforestated adjustments, a Not ice of Def lc lency was

issued against pet l t ioners on October 21, 1982 assertLng addit lonal 1979 and

1980 un incorpora ted  bus iness  tax  o f  $797.30 ,  pJ-us  ln te res t  o f  $190.03 ,  fo r  a

total  due of $987.33. Unincorporated business tax was not asserted for taxable

year 1981 since the tax rate for sald year l ras zero percent.

3. on August 3, L982, the Audit  Divls lon also issued a Statement of

Personal Income Tax Audit Changes whereln the aforestated workments compensation

expense adjustments r{rere made for personal income tax purposes. Accordingly '  
"

second Notice of Def ic iency qras issued against pet l t ioners on October 21n L982

assert ing addit ional personal i -ncome tax of $26.47, plus lnterest of  $4.25'  for

a  co ta l  due o f  $30.72 .

4. The Gardenia (hereinafter " the buslness") is a retai l  f lower and plant

shop located in the Riverside l , Ial l  in the ci ty of Ut ica. The buslness also

maintained a greenhouse located at pet l t ionerst 5olnt ly owned residence.

5. Pet l t ioners al leged that the business has always been operated as a

sole proprietorship of Mr. Knuth and that Mrs. Knuthfs status was that of  a

bona f ide employee.

6. The business con-menced operat ions ln the lat ter part  of  1975.
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7. On June 27, 1975, pet i t ioners f i led a Buslness Cert i f lcate for Partners

whereon they were both l isted as partners. Said cert i f icate bore the slgnatures

of  bo th  pe t i t ioners .

8. Pr ior to commencing buslness, pet i t ioners f i led a sales tax Cert l f lcate

of Registration whereon they reported that they were co-owners.

9, The lease to the Rlverside Mal l  prenlses, as wel l  as al l  loans made to

the business were co-signed by pet l t loners.

10. Mr. Ituuth was basically involved ln the business aspect of The Gardenia

while I'Irs. Knuth devoted her time to making flower arrangements.

11. During the years at issue, the business f i led returns as a sole

proprietorshlp. Deduct ions were taken for Mrs. Ihuthts compensat ion. Deduct lons

were also taken for workmenrs courpensation insurance, a portion of which was

pald with respect to Mrs. Knuthfs compensat ion.

12. Mrs. Knuth was l lsted as an employee on the books of the buslness. Her

compensat ion was reported as wages on the New York State Enployerfs Quarter ly Report

of Wages Pald to Each Enployee, f i led by the business durlng taxable year 1981.

13. Federal and State income taxes were withheld from Mrs. Knuthts compensatlon.

However,  social-  securl ty taxes were not withheld.

14. The record contalns no information with respect to I ' I rs.  Knuthts interest,

i f  anyr ln the business.

15. The record contalns no lndlcat ion that pet i t ioners had entered into a

wrltten partnershlp agreement.

CONCLUSIONS OF LAW

A. That the determination of whether there is a partnershlp is to be

based upon all of the facts (Mattsr of Edward Borkowsky and Claire Borkowekyr

State Tax Comnission, October 17, 1980).  One factor ls the rr intent lon of the



-4-

parties determined by thelr acts and the character ln which they have regarded

their relationship.t' (Matter of Edward Borkowsky and Clalre Borkowsky, .g9,.)

B. That upon review of al l -  the facts and clrcumstances presented herein,

lt ls concluded that petitioners operated The Gardenia as a partnership.

Al-J- legal documents filed in conjunction wlth the creation of the buslness,

includl-ng the cert i f icate of doing business and the sales tax registrat ion

cert i f icate, as wel l  as al- l  l -oan papers and the lease indlcated a partnership

was intended. AccordLngly, the adjustnents made by the Audit Division were

proPer .

C. That the petition of Daniel Knuth and Danuta Knuth ls denied and the

two (2) not ices of def ic iency issued October 21, L982 are sustained together

with such additlonal interest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION

NOv 1 41980


