
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o t

Arl Klev & Phyllls Klev

for Redetermlnatton of a Defl"clency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Nonresident Earnings Tax under Chapter 46,
Title U of the Adnlnlstratlve Code of the Clty
o f  New York  fo r  the  Years  1977,  1978,  1979 and
1 9 8 0 .

and by depositlng
post off lce under
Servlce wl"thLn the

That deponent

AFFIDAVIT OF MAILING

State of New York :
€ r s .  :

County of Albany :

Davld Parchuek/Janet M. Snay, belng duly sworn, deposes aod says that
he/she is an employee of the State Tax Co nl.sslon, that he/she ls over 18 years
of age, and that on the 7th day of October, L986, he/she served the within
notlce of Decisl,on by certifled mall upon Ari Klev & Phyllts Klev the Petltloners
ln the wlthin proceeding, by encloslng a true copy thereof ln a securely sealed
postpald wrapper addressed as fol lows:

Ari Klev & Phyllls KLev
65 Woodcliffe Lake Road
Saddle RLver,  NJ 07458

same enclosed ln a postpald properly addressed wrapper ln a
the exclusive care and custody of the Unlted States Postal

State of New York.

further says that the sald addressee ls the Petl.tioner
address set forth on sal"d wrapper ls the last knovm addressherein ancl that the

of the pet i t l "oner.

Sworn to before ne thls
7 th  day  o f  October ,  1986.

thorized to admLnister
pursuant. to Tax Law sectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the t{atter of the Petltlon
o f

ArL Kl"ev & Phvllls Kiev

for Redetermlnation of a Deflclency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Nonresldent Earnings Tax under Chapter 46'
Tltle U of the Adminlstratlve Code of the CLty
of New York for the Years L977, L978, L979 and
I  9 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an enployee of the state Tax co'nission, that he/she l-s over 18 years
of age, and that on the 7th day of October, L986, he served the wlthln notlce
of Decislon by certlfled mail upon Nathan Altman, the representative of the
petitioners in the wtthin proceedlng, by encloslng a true coPy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Nathan Altman
570 Seventh Ave.
New York, NY 10018

and by depositlng s:rme enclosed in a postpaid properly addressed wrapper in a
post office under the exclustve care and custody of the Unlted States Posual
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ts the representatlve
of the peEltloner heretn and that the address set forth on saLd wraPPer ls the
last known address of the representative of the petltloner.

Sworn to before me thls
7 th  day  o f  October ,  1986.

to adminlster oaths
pursuant to Tax Law sect,lon L74



STATE OF  NEW YORK
STATE TAX COMMISSION

AL  B  AN Y ,  NEW Y  ORK L2227

October  7 ,  f986

Arl Klev & Phyllis Kiev
65 Woodellffe Lake Road
Saddle River,  NJ 07458

Dear Mr. & Mrs. Kiev:

Please take nottce of the Declslon of the State Tax Conmlsgion enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sect ion(s) 690 & I3L2 of the Tax Law and Chapter 46, Tl t le U of the
Admlnlstrative Code of the City of New York, a proceeding ln court to revlew an
adverse decisLon by the State Tax Conmlssion may be lnstltuted only under
Artlcle 78 of the Clvll Practl"ce Law and Rules, and nust be conmenced ln the
Suprene CourE of the State of New York, Albany Countyr withln 4 nonths from the
date of this not lce.

Inqulrtes concerning the conputatton of tax due or refund allowed in accordance
wlth this declslon nay be addressed to:

NYS Dept. Taxatlon and Fl.nance
Audlt Evaluat,lon Bureau
Assessment Revlew Unlt
Bul ldlng #9, State Canpus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Petl t loner I  s Representat ive :
Nathan Altman
570 Seventh Ave.
New York, NY 10018



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i tLon

o f

ARI KIEV and PHYLLIS KIEV

for Redeterminat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
Clty Nonresident Earnl"ngs Tax under Chapter 46,
Title U of the Adminlstrattve Code of rhe Cl"ty
of New York for the Years L977, 1978, L979 arrd
1 9 8 0 .

DECISION

Peti t ioners, Ar l-  KLev and Phyl l ls Kiev, 65 Woodcl i f fe Lake Road, Saddle

River, New Jersey 07458, filed a petltLon for redeterminaEton of a deflclency

or for refund of New York State personal income tax under Artlcle 22 of the Tax

Law and New York Clty nonresident earnlngs tax under Chapter 46' TLtIe U of the

Adnlnlstrat lve Code of the Clty of New York for the years L977 '  1978, L979 and

1 9 8 0  ( F i l e  N o .  4 5 3 4 I ) .

A hearing was held before Arthur Johnson, HearLng Off lcer '  at  the off lces

of the State Tax Connission, Two World Trade Center, New York, New York' on

January  14 ,  1986 a t  1 :15  P.L t . ,  w i th  a l l  b r te fs  to  be  submi t ted  by  Apr l l  15 ,  f986.

Pet i t loners appeared by Nathan Altman, C.P.A.,  and Mordecal Barash, C.P.A. The

Audlt  Divis ion appeared by John P. Dugan, Esq. (W1111an Fox, Esq.,  of  counsel) .

ISSUES

I. Whether pet l t loner Arl

of his salary lncone to sources

II .  Whether pet l t loner Ari

loss  o f  $46,482.00  on  h ts  1980

Kiev ls properly

wLthout the State

Kiev ls properly

return.

ent l t led to al locate a port lon

and Clty of New York.

ent i t led to clain a partnershlp



-2-

FINDINGS OF FACT

1. Arl  Klev and hls wife,  Phyl l ls Kl"ev, f t led a jolnc New York State

Income Tax Nonresident Return (wlttr Clty of New York Nonresident Earnings Tax)

for each of the years L977, L978, L979 and 1980 whereln Ari  Klev (herelnafter

"pet i t ioner ' f )  al located his salary lncome derl"ved each year from hLs professlonal

serv ice  corpora t ion ,  Ar l  K iev  M.D. ,  P .C. ,  150 East  67 th  S t ree t ,  New York '  New

York 10021, to sources withl"n and without New York State and Clty.  SaLd al locat lons

were based on days clalned to have been worked wLthout New York State and Clty

for the professional service corporat lon as fol lows:

Year

L97 7
L97 I
I979
1 9 8 0

2. On Februaty L7,

personal lncome tax audlE

rrtlth respect to the years

respect to the years 1979

fo l lows:

ADJUSTMENT
"Fai l i l i fE6Ta-ke P.C. nodif lcat lon 6L2(b) 8 [s ic]
Days worked out of NY disallowed as unsubstantlated
Addit lonal i tenized deduct lons
Additlonal exemptions
Net Adjustment

ADJUSTMENT
"DaysGli6-out of NY dlsallowed as unsubstant,lated
Income from estate of I .E. Klev deened subject to NY
Addlt lonal i temized deducttons
AddLtlonal exemptlons
Net Adjustment

Number of days clained
as havlng been worked

wlthout New York State
and Ctty

50 Days
50 Days
52 Days
52 Days

1983, the Audit  Dlvls ion lssued two (2) statenents of

changes to petltioner. One such statement was lssued

L977 and 1978. The other statement was issued with

and 1980. The adjustments detal"led therein \tere as

1977
$  816 .7s
8  , 683  . 00

(1  , 635 .80 )
(277  .60 )

$7;55'65

r979
91070'd'.oo

13 ,191 .00
(5  ,436 .45 )

(693 .48 )
$L7  , 76 r . 07

1978
E 

-89'5. ss
12 ,553 .00
(3 ,423 .52 )

(36e .  e8 )
$T6F6

1 9 8 0
$12;E?0'.oo

( 3 ,663 .6L )
(374 .50 )

$  8 ,901 .99  "

tax
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3. On December 10, 1980, pet l t loner and hls wlfe executed a consent form

flxing the perLod of linitatton upon assessment of personal lncome taxes for

taxable yeat L977 to any t tme on or before Aprl l  15, 1982. On November 24'

19B1, they executed a consent,  form f lx ing the period of l in l tat ion upon assessment

of personal l.ncome taxes for taxable years 1977 and, 1978 to any tlne on or

be fore  Ap i l l  15 ,  1983.

4. On Aprl l  11, 1983, the Audit  Dlvis lon issued two (2) not, ices of

def lc iency. One such nol ice asserted addit ional New York State and Clty

personal lncome taxes for the years L977 and L978 ot $2,391.89, penalty of

$ 2 3 . 9 0 ,  p l u s  i n t e r e s t ,  o f  $ 1 , 1 0 0 . 2 1 ,  f o r  a  t o t a l  d u e  o f  $ 3 , 5 1 6 . 0 0 .  T h e  o t h e r

notlce asserted additlonal New York State and City personal income taxes for

the  years  1979 and 1980 o f  $3 ,377.48 ,  pena l ty  o f  $33.76 ,  p lus  ln te res t  o f

$ 1 , 0 3 8 . 2 8 ,  f o r  a  r o t a l  d u e  o f  $ 4 , 4 4 9 . 5 2 .

hls

New

5. The only adjustments contested by pet i t loner were those which dlsal lowed

clalned allocatlon each year for days worked without the State and City of

York.

6 .  O n August 6, L982, pet i t ioner subnit ted a let ter wherein he explal .ned

al locat lons for the years aE l-ssue. In said let ter pet l t lonerhls clained

s ta ted  tha t :

"I am writing to explain to you the reasons for allocating
a portl"on of my salary from my psychiatrlc practLce to out
o f  s tace .

I spend on the average two days a week in New Jersey seeing
prlvate pat ientsr preparing forensle psychiatr ic examinat lons
and/or test i fy ing Ln courts as an expert  wltness; v ls{t ing
pharmaceutical firns located in New Jersey regardlng drug
studies conducted wlth uy pat ients;  and preparing semlnars
to be glven to mental health organLzations and universltles.

There is no space in ny office in New York to conduct the
above act,lvlties on the days that I spend ln New Jersey
except on the three days I  see pat ients tn New York."
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7. Subsequent to the hearlng petltioner submitted volumLnous documentatlon

evldenclng his presence without New York State and Clty durlng severaL days of

each year at tssue. Although some days were spent by petltloner attendlng

various professtonal conferences, the vast major l" ty of such days spent wl. thout

New York State and Clty were spent ln varlous other states relatl"ve to hts many

appearances on several  radlo and televlslon broadcasts.

8. On pet i t loner 's 1977 and 1978 returns he reported hls occupat ion as

"Psychlatr ist  -  MDrr.  0n his 1979 and 1980 returns he reported his occupat lon

as "Psychiatrist - I"lD & Author". In addltlon to hls income derived fron the

professional service corporat ion, pet i t loner reported (for Federal  purposes)

lncome dertved ln the form of royalties, fees and other lncome.

9. Pet l t loner al leges that he l"s properly ent i t led to a partnershlp loss

of $46,482.00 for 1980. He argued that said loss was claimed on his Federal  return

but lnadvertently was omltted from hls New York return. Said loss was Purportedly

derived from ttM & F Co.t t ,  which was engaged Ln buslness in New York as a trader

of government securl t les. Al though pet i t loner submltted what was purported to

be a copy of the New York State partnership return for 1980 whereln such loss ls

reported, a search by the Audit  Divls ion fal led to produce any record that such

return was in fact f l1ed. Furthermore, al though pet l t ioner was given suff lc ient

t ime to subnLt a copy of the Federal  partnership return, he fai led to do so.

CONCLUSIONS OF LAW

A.  That  20  NYCRR 131.16 ,  in  e f fec t  dur lng  the  per lod  ln  i ssue,  p rov tdes ,

ln  per t inent  par t ,  tha t :

t t . . . " t ry al lowance claimed for days worked ouEslde of the
State must be based upon the performance of services whlch
of necesslty --  as dlst inguished from convenlence --

obl lgate the enployee to out-of-state dut ies ln the servlce
of hls employer."
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B. That considerlng pet i t ioner 's explanat lon of hls clalmed al locat lons

(see Flndl"ng of Fact "6",  supra),  the days spent by hln wlthout New York,

attendlng conferences and appearlng on vartous radio and televl-ston broadcasts,

appear to be related to his income derlved ln the nature of royalt ies, fees and

other income, rather than relat l .ve to hls services for the professional servlce

corpofat ion.

C. That petitloner has falled to sust,ain hls burden of proof, lmposed

pursuant to sect lon 689(e) of the Tax Law and sect ion U46-39.0(e) of the

Adml"nistratlve Code of the Clty of New York, to show that he actually worked ln

New Jersey during each week as claimed or that such work was done for the

necessity of his employer rather than for hls own convenl-ence.

D. That petitioner has falled to sustaln hls burden of proof to show that

he ls properLy ent i t led to a partnershlp loss during taxable year f980.

E. That the petition of Arl Klev and Phyllis Klev ls denled and the two

not lces of def ic lency lssued Aprl l  11, 1983 are sustained together with such

additlonal penalty and lnterest as uay be lawfully owlng.

DATED: Albany, New York STATE TAX COMMISSION

OcT 0 ? 1986
PRESIDENT


