
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Paul & Lorl Joynt

for RedeternLnat,ton of a Deficiency or Revtslon
of a Determinatl-on or Refund of Personal Income
Tax under Artl-cle(s) 22 of the Tax Law for the
Year  1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she l.s an employee of the State Tax Commlsslon, that he/she ls over 18 years
of ager and that on the 20th day of November, 1986, he/she served the withLn
not,ice of Declslon by certLfied matl upon Paul & Lori Joynt the petitloners ln
the wlthln proceedl"ng, by enclostng a true copy thereof ln a securely sealed
postpatd wrapper addressed as fol lows:

Paul & Lorl. Joynt
7604 Totnan Road
N.  Syracuse '  NY L32L2

and by deposltlng same enclosed in a postpald properLy addressed wrapper ln a
post off lce under the exclusive care and custody of the Unlted States Postal
Service wl"thin the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereln and that the address set forth on satd wrapper ts the last known address
of the pet l t loner.

Sworn to before ne thls
20th day of November, 1986.

ttzed-to admlnlster oaths
pursuant to Tax Law sectlon I74
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for Redetermlnatlon of a Deflclency or Revislon
of a Determlnatlon or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
Y e a r  1 9 8 0 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she l.s an enployee of the State Tax Comnlssion, that he/she ls over 18 years
of age, and that on the 20th day of November, 1986, he served the wlthin not ice
of Declslon by cert l f led rnai l  upon Danlel  J.  Arno, the representat lve of the
pet l t ioners ln the wlthln proceedlng, by encLosLng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Danlel J. Arno
107 South Maln Screet
North Syracuse, NY 13212

and by depositLng same enclosed i"n a postpald properly addressed wrapper ln a
post off lce under the exclustve care and custody of the Unlted States Postal
Servtce wlthln the State of New York.

That deponent further says that the said addressee l"s the representatlve
of the petltloner herel"n and that the address set forth on said wrapper ts the
last known address of the representat lve of the pet l t ioner.

Sworn to before me thls
20th day of Noveober,  1986.
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to adminlster oaths
Tax Law sect ion 174pursuant, to
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Noveruber 20, 1986

Paul & Lori Joynt
7604 Totman Road
N.  Syracuse,  NY L32I2

Dear Mr. & Mrs. Joynt:

Please take not ice of the Decislon of the State Tax ComnLsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstrative level.
Pursuant to sectlon(s) 690 of the Tax Law, a proceedlng in court to revlew an
adverse declslon by the State Tax Conmisslon oay be instttuted onLy under
Artlcle 78 of the civLl Practlce Law and Ru1es, and must be commenced l"n the
Supreme Court of the State of New York, Albany Countyr wlthln 4 nonths from the
date of thls not lce.

Inqulrles concerning the couputatlon of tax due or refund allowed ln accordance
wlth thls decLslon nay be addressed to:

NYS Dept. TaxatLon and Flnance
Audit Evaluation Bureau
Assessment Revlew Unlt
Bul ldlng / i9,  State Campus
Albany, New York 12227
Phone / l  (518) 457-2086

Very truly yours,

STATE TAx COMI'{ISSION

Taxing Bureau ts Representatlve

Petltloner I s Representatlve :
Danlel  J.  Arno
107 South Maln SEreet
Nor th  Syracuse,  NY 13212



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

PAUL AND LORI JOYNT

for Redeterminatlon of a DeficLency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law for the Year 1980.

DECISION

Petitloners, Paul and Lori Joynt, 7604 Totman Road, North Syracuse, New

York 13212, flled a petLtlon for redetermlnation of a deflclency or for refund

of personal lncome tax under Article 22 of the Tax Law for the year 1980 (Flle

N o .  5 2 8 2 1 ) .

A hearlog was held before Tlnothy J. Alston, Hearlng Officer' at the

off l "ces of the State Tax Comqlssion, 333 East WashLngton Street,  Syracus€, New

York, on July 10, 1986 at 1:15 P.M., wt-th al l  br lefs to be subult ted by July 24'

1986. PetLt loners appeared by Danlel  J.  Arno, Esq. The Audlt  Dlvls lon appeared

by  John P.  Dugan,  Esq.  (Janes  De l la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit Divlsion properly denied petltLonerst clatm for Lnvestment

tax credlt upon thelr purchase of a backhoe.

FINDINGS OF FACT

1. Pet l t loners, Paul and Lorl  Joynt,  t lmely f l led a joint  New York State

personal income tax returo for the year 1980. On their return' petltloners

clafuned an lnvestment tax credlt in the amount of $935.00 whlch was premlsed

upon thelr purchase of a backhoe.

2. on Aprl1 5, 1984, the Audlr  Dlvls lon issued a NotLce of Def lc lency to

petltloners assertlng additlonal tax due for the year 1980 in the total amount
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of $1 ,267.85, together with interest and penalty asserted due thereon. Of the

addLtLonal tax asserted due' $332.85 plus penalty and lnterest rePresented

addltlonal unincorporated business tax asserted due by the Audlt Divislon.

Petitioners conceded thelr llabtllty with respect to thls portlon of the

deflclency. Renalnlng at lssue ts $935.00 ln addltional personal income tax

plus lnterest asserted due by the Audlt Dl"vision. Thls deficLency was premised

upon the dlsallowance Ln ful1 of the investment tax credlt clained by petitlooers

based upon their purchase of a backhoe. As explained in the Statement of Audlt

Changes dated December l ,  1983 and lssued to pet l t loners, the Audlt  Divis lonts

denl"al of credit was premlsed upon lt,s contentlon that the backhoe ltas not

"pr incLpal ly used in uhe product ion of goods by manufactur lng, processlng'

assembling, ref lning, mlning, extract ing, farming, agr lcul ture'  hort lcul ture,

f lor lcul ture, v i t lcul turer or commercl .al  f lshing.t l

3.  Pet l tLoners purchased the backhoe, a Model 750 Ford Tractor Loader

Backhoe,  tn  November  1980 a t  a  cos t  o f  $29 '500.00 .

4. In 1980, pet l t ioners owned and operated a construct ion f i rm, Lan-Co

Development, whlch was l-nvolved in oa-stte construct,l"on, excavat,l,onr striPpl"ng,

gradLng, haulLng, trucklng, denolltLon, landscaping and related construction

work.

5. Petitl"oners purchased the backhoe for use ln thelr constructton work.

It was used for numerous purposes, but was prlnctpally used to dig foundatlone

for cornmercial structures. It, was also often used to dlg lines for the laylng

of sertrer and water pipes. Petitloners also used the backhoe to dig culverts.

6. On occaslon, the backhoe rras used ln the excavation of llmestone whlch

was then crushed and used for back-ftll lng or as surface for parklng areas.
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7. On many jobs, the topsoll whlch had been removed in the course of

petltlonerst excavation work wl.th the backhoe was put through a screener to

slft large rocks and other lnpurltLes and then replaced. Petltl"oners theo used

the backhoe to rough-grade the area and used other egulpnent to finlsh gradlng

the area.

8. Pet l t ioners asserted that the uses of the backhoe as described hereln

net the requireuents of the Tax Law wlth respect to the claimed lnvestment tax

credit. Speclflcally, petlt,loners contended that the backhoe ltas used in the

productlon of crushed llnestone and refLned topsoll by extractlng or minlng.

In those lnstances where the backhoe dug llnes for the laying of water and

sewer plpes, petltloners contended that the backhoe was part of the reflnlng or

extract lng Process.

CONCLUSIONS OF LAW

A. That dur lng the perlod at issue, sect lon 606(a) (2) ot  the Tax Law

provLded, in pert l -nent part :

I'A credlt shall be allowed under thls subsect,ioo wl.th respect to
tangLble personal property and other tangible proPerty ' . .pr lncipal ly
used by the faxpayer in the productlon of goods by nanufacturlngr
processlngr assembllng, refLnLng, nining'  extract lng'  farmlng,
agrtcul ture, hort lcul ture, f lor lcul ture, v l tLculture or comercial
f lshlng. ' r  (Enphasls suppl led.)

B. That the term'fpr inclpal ly used" means t tmore than 50 percentrt  (20

NYCRR 103.1 td ] t3 l ) .  Pe tL t loners '  backhoe wou ld  thus  be  pr lnc ipa l l y  used in

productlon lf lt were used in production more than 50 percent of lts oPerating

t lne  (1d . )

C. That the prlncipal use of the backhoe nas to dig foundations for

commerclal st,ruccures (Flndlng of Fact tt5"). Such use was not a use ln the

productlon of goods, but rather was a use lnvolvlng the provlsl"on of an excava-
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tion servtce whl.ch dLd not produce goods or result ln the production of goods

withln the meaning and tntent of  Sect lon 606(a)(2) of the Tax Law.

D. That the petitlon of Paul and Lorl Joynt ls ln all respects dented and

the Notlce of Def l"c lency dated Aprl l  5,  1984 ls ln al l  respects sustatned.

DATED: Albany, New York STATE TAX COMMISSION

No\/ I0 1986
PRESIDENT

.Y
/ \  t .

\*.' lJG

SSIONER


