
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

David A. & El izabeth

Pet i t ion

M. Johnson AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under AtticLe 22
of the Tax Law for the Year 1981.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmission, that he/she is over 18 years
of age, and that on the 29th day of May, 1987, he/she served the within not ice
of decision by cert i f ied mai l  upon David A. & El izabeth M. Johnson the
pet i t ioner ln the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid rrrrapper addressed as fol lows:

David A. & El izabeth M. Johnson
75 Glenwood Road
Saranac Lake, NY L2983

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
29th day of  May,  1987.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the said addressee is  the Pet i t ioner
forth on said wrapper Ls the l-ast known address

ter  oat
pursuant to Tax Law sect ion I74



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of
o f

Dean F.  & Sandra

the  Pet i tLon

A. Melvi l le AFFIDAVIT OF MAILING

for Redetermi-nat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Year 1981.

State of New York :
ss .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnission, that he/she is over 18 years
of age, and that on the 29th day of May, 1987, he/she served the withln not lce
of decisl-on by cert i f ied mai l  upon Dean F. & Sandra A. Mel-vl l - l -e the pet i t ioner
in the within proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Dean F. & Sandra A. Melvi l le
22 Catherine Street
Saranac Lake, NY 12983

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Servi-ce within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
29th day of May, 1987.

that  the said addressee Ls the pet i t ioner

forth on said vtrapper is the last known address

s te r  oa t
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

t'Lay 29, L987

David A. & El izabeth M. Johnson
75 Glenwood Road
Saranac Lake, NY L2983

Dear Mr. & Mrs. Johnson:

Please take notice of the decLslon of the State Tax Commlsslon enctosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectton(s) 690 of the Tax Law, a proceeding ln court  to revlew an
adverse decislon by the State Tax Comrnlsslon may be lnstltuted only under
Artlcle 78 of the Civl1 Praetlce Law and Rul-esr :rnd must be commenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date  o f  th is  no t ice .

Inqutries concerning the computatl-on of tax due or refund allowed ln accordance
wlth thls deciston may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bulldtng lf 9, State Campus
Al-bany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxl.ng Bureaurs Representat ive



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M } l I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

NIay 29, L987

Dean F. & Sandra A. Melvi l le
22 Catherl-ne Street
Saranac Lake, NY 12983

Dear Mr. & Mrs. Melvl l le:

Please take notlce of the decisLon of the State Tax CommLsston enclosed
herewith.

You have now exhausted your rlght
Pursuant to sect lon(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Clvl l  Pract lce
Supreme Court of the State of New
date  o f  th ls  no t lce .

of revlew at the adrnlnistratlve level.
Tax Law, a proceedlng ln court to revlew an
Co nlssion may be lnstLtuted only under

Law and Rules, and must be conr-enced ln the
York, Albany County, wlthln 4 months from the

InquirLes concernlng the computatlon of tax due or refund aLlowed in accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
BulldLng if9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureauts Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

DAVID A. JOIINSON and ELIZABETII M. JOIINSON

for Redeterminat ion of a Def lc lency or for
Refund of Personal Income Tax under Artlcle
22 of the Tax Law for the Year f981.

DECISION

In the Matter of the Pet l t lon

o f

DEAN F. MELVILLE And SANDM A. MELVILLE

for Redetermlnat ion of a DefLclency or for
Refund of Personal Income Tax under LrtLeLe 22
of the Tax Law for the Year 1981.

Pet l t loners, Davld A. Johnson and El lzabeth M. Johnson, 75 Glenwood Road,

Saranac Lake, New York 12983, f i led a pet i t lon for redeterminat lon of a def ic l-

ency or for refund of personal income lax under Artlcle 22 of. the Tax Law for

t h e  y e a r  1 9 8 1  ( F i l e  N o .  6 6 8 1 8 ) .

Pet l t loners, Dean F. Melvi l le and Sandra A. Me1vi l le,  22 Catherine Street '

Saranac Lake, New York L2983, f i led a pet l t lon for redetermlnat lon of a def lc l-

ency or for refund of personal incone tax under Artlcle 22 of. the Tax Law for

the  year  1981 (F i le  No.  61745) .

A comblned hearing was held before Arthur Bray, Hearlng 0ff lcer,  at  the

off ices of the State Tax Co nlsslon, W.A. Harr lman State Off ice Bul lding

C a m p u s ,  A l b a n y ,  N e w  Y o r k  o n  O c t o b e r  2 I , 1 9 8 6  a t  1 : 1 5  P . M . ,  w i t h  a l l  b r l e f s  t o

be submitted by December 23, 1986. Pet l tLoner DavLd A. Johnson appeared pro

Petl t loner Dean F. Melvl l le appeared pro se. The Audit  Dlvis ion appeared by

John P.  Dugan,  Esq.  (Thomas C.  Sacca,  Esq. ,  o f  counse l ) .
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ISSUES

I. Whether rhe statute of l lmltat ions bars the Audlt  Dlvls lon fron

assert ing def lc lencles of personal income tax for the year 1981.

II. trrlhether the Department of Taxatlon and Finance was obllgated to notlfy

pet i t l .oners of thelr  opportunlty to elect to have snal1 buslness corporat lon

t.ax treatment,

rrr .  whether the shareholders of Paradox Aero, Ltd. f t led a t lmely elect lon

to have their  corporatLon treated as a smal l  business corporat lon for f ranchise

t,ax and personal lncome tax purposes for the year 1981.

FINDINGS OF FACT

1, Pet ic loners, Davld A. Johnson and El lzabeth M. Johnson, f l led a New

York State Resldent Income Tax Return for the year 1981 whereln they eLected a

f l l ing status of "Marr led f l l tng joint  return".  0n thls return, Mr. and Mrs.

Johnson reduced thelr  adjusted gross income by thelr  share of the net oPeratLng

loss  o f  Paradox  Aero ,  L td .

2. On Aprl l  B, 1985, the Audlt  Divls lon lssued a NotLce of Def lc lency to

DavLd A. Johnson and Eltzabeth M. Johnson, assert lng a def lc lency of personal

income tax for the year 1981 ln the amount of $I ,049.74 plus lnterest of

$377,19  fo r  a  ba lance due o f  f iL ,426.93 .  To  the  ex ten t  a t  l ssue here in ,  the

previously Lssued Statement, of Audlt Changes explalned that since Paradox Aero,

Ltt l .  d ld noL make a New York elect ion to be treated as a snal l  buslness corPora-

tion each shareholder must lncrease his Federal adjusted gross income by hls

proport lonate share of the net operat lng loss of the corporat lon. The amount

of the lncrease ln adJusted gross income was deternined by the extent to which

the shareholder deducted such loss in deternining his adjusted gross lncome.
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3. PetLtLoners, Dean F. Melvi l le and Sandra A. Melvl l le '  f l led a New York

State ResidenE Income Tax Return for the year 1981 elect lng a f i l lng status of

"Marrted f l l lng joint  return'r .  0n thls return Mr. and Mrs. Melvl l le reduced

theLr adjusted gross income by Mr. Melvl l lefs share of the net operat ing loss

of Paradox Aero, Ltd.

4, 0n Aprl l  12, 1985 the Audit  DlvlsLon Lssued a Not lce of Def lc lency to

Dean F. Melvllle and Sandra A. l{elville assertlng a deficlency of personal

lncome tax for Ehe year 19Bt ln the amount of $1,085.92 plus lnterest of

$392.62  fo r  a  ba lance due o f  $ I ,478.54 .  To  the  ex ten t  a t  i ssue here ln '  the

prevtously lssued Statement of AudiC Changes contalned the same explanatlon as

had been given to Mr. and Mrs. Johnson.

5 .  0n  or  about  December  31 ,  1980,  Paradox  Aero ,  L td .  subn i t ted  a  Federa l

elect, lon form to be treated as a snaLl buslness corporat lon. On March 12,

1981, the Internal Revenue Service advlsed the corporat lon that l ts elect lon

was effect lve for the tax year beginnlng December 26, 1980.

6. Paradox Aero, Ltd. f l led a U.S. Smal l  Business Corporat lon Income Tax

Return  fo r  the  year  1981.

7. Paradox Aero, Ltd. f l led a State of New York Corporat ion Franchtse Tax

Report,  for the year 1981. The preparer of the report  dld not tndlcate whether

a New York elect ion to be treated as a snal l  business corporat ion had been

f l led. l lowever,  the corporat lon did remit  the nlnimum tax of $250.00.

B. On or about July 28, 1981 the Technlcal  Servlces Bureau of the Taxpayer

Servlces Divls lon issued a menorandum which set forth the procedure for elect lng

to be treated as a smal l  buslness corporat lon. Pet l t ioners assert  that the

Technlcal Servlces Bureau erred ln falllng to send the memorandum to them.
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9 .  0n  March  15 ,  1985,  pe t i t loners  f l led  an  E lec tLon by  a  Smal l  Bus iness

Corporat ion form wlth the New York State Department of Taxat lon and Flnance.

Prlor to thls timer perltloners were noE ardare chat they were requlred to flle

such an elect lon.

CONCLUSIONS OF LAW

A. ThaC Tax Law S 683(a) provldes that tax shal l  be assessed withln three

years after the returns were flled. tlowever, a return filed prior to the last

da te  p rescr ibed by  law ls  deened to  be  f i led  on  such l -as t  da te  (Tax  Law $  683tb l t l l ) .

The last day for the fll lng of the personal lncome tax returns lnvolved hereln

fo r  the  year  1981 was Apr i l  15 ,  1982 (20  NYCRR 146.1) .  S lnce  the  no t lces  o f

deflelency were lssued wlthln three years of the date the returns were deemed

fl led, the not lces of def lc lency were not barred by the statute of l lmitat ions.

B. That the Audlt Dlvislon was not under any duty to advlse petltloners

of legislat ive changes Ln the Tax Law (Matter of Patr lckrs Food Servlce, Inc.,

S ta te  Tax  Connn. ,  Apr i l  15 ,  1986) .  There fore ,  the  fac t  tha t  pe t l t loners  d ld

not recelve a partlcular Taxpayer Servlces Bureau memorandum ls not a basis for

cancel l lng the not i .ces of def lc lency.

C. That Tax Law $ 209.8, as ln effect dur lng the perlod in quest ion,

permit ted shareholders of a corporat ion whlch had made an elect lon under

subchapter S of the Internal Revenue Code, to elect to be taxed under the New

York State personal lncone tax law, wtfh the corporatlon thereby beconing

exenpt from corporat lon franchtse tax. This provlsion pertalned to corporate

taxable years beglnnlng on or after January 1, 1981.

D. That ln order for pet i t loners to have been able to claim the corpora-

t lonrs loss, the cotporatLonrs shareholders were requlred to roake the neceasary
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elect ion by f t l tng form CT-6 withln nine months of the January 1, 19Bl comnence-

ment  o f  the  corpora t lonrs  taxab le  year .  (Tax  Law fo rmer  $  660td1 t31 . )  S ince

the elect lon was not made untLl  March 15, 1985, whlch ls wel l  beyond the

statutory nine month perlod, the elect lon was unt lmely and pet i t loners were not

permit ted to clalm the corporat ionts loss on thelr  personal lncome tax returns.

E. That the pet i t ions of Davld A. Johnson and El lzabeth M. Johnson and

Dean F. Melvi l le and Sandra A. Melvi l l -e are denled and the notLces of defLciency

dated ,  respec tLve ly ,  Apr l l  8 ,  1985 and Apr l l  12 ,  1985 are  sus ta lned.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 91s87
PRESIDENT


