
STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Danl Jacobson

for Redetermlnat lon of a Def ic iency or Revlsion
of a Determtnation or Refund of Personal Income
& UBT under Art lc le(s) 22 & 23 of the Tax Law
for  the  Years  L977 -  L979.

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albaoy :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an eurployee of the State Tax Co qr issl"on, that helshe is over 18 years
of age, and that on the 21st day of Aprl l ,  1986, he/she served the wichin not lce of
decislon by cert l f ied nal l  upon Dani Jacobson the pet l t toner ln the within
proceedlng, by enclosing a true copy thereof ln a securely sealed postPald
wrapper addressed as fol lows:

Dani Jacobson
1333 Lancaster Avenue
Syracuse, NY L32LO

and by deposl"ting same enclosed in a postpald properly addressed wrapper 1n a
posc offtce under the exclusl-ve care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee is the petltioner
hereln and that the address set forth on said wrapper ls the last known address
of the Pet i t ioner.

Sworn to before ne thls
2 1 s t  d a y  o f  A p r i l ,  1 9 8 6 . at

to adminlster
Tax Law sect



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of che Pet l t l "on
o f

Dani Jacobson

for Redeterminat ion of a Def lc lency or Revlslon
of a Determinatl"on or Refund of Personal Income
& UBT under Art ic le(s) 22 & 23 of the Tax Law
for  the  Years  1977 -  1979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet l{. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commtssion, that he/she ls over 18 years
of age, and that on the 21st day of Aprl l ,  L986, he served the wlthln not lce of
declslon by cert l f ied rnal l  upon Haro1d I .  Sl lvernan, the representat ive of the
pet l t loner in the withl"n proceedlng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Harold I .  Si lverman
Supnik and Silvernan
812 Unl"versl ty Blvd.
Syracuse,  NY I3202

and by deposit ing same enclosed Ln a postpald properly addressed wrapper ln a
post off lce under the excluslve care and custody of the United Stat,es Postal
Service wlthln the State of New York.

That deponent further says that the said addressee Ls the representaElve
of the pet i t loner herein and that the address set forth on sal"d nrapper ls the
last known address of the representat lve of the pet l t ioner.

Sworn to before ne thts
2Ls t  day  o f  Apr l l ,  1986.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

Apr i l  21 ,  1986

Danl Jacobson
1333 Lancascer Avenue
Syracuse,  NY 13210

Dear Mr. Jacobson:

Please take notice of the decislon of the Stat,e Tax Cornml-ssion enclosed
herewlth.

You have now exhausted your r lght of  revlew at the adnlnlstrat ive leveI.
Pursuant to sect lon(s) 690 & 722 of.  the Tax Law, a proeeeding in courE to
revl-ew an adverse decision by the State Tax Commission may be lnst l tuted only
under Art ic le 78 of the Civl l  Pract lce Law and Rules, and must be coomenced ln
the Supreme Court of the State of New York, Albany County, withln 4 months from
the da te  o f  th ls  no tLce .

Inqulrles concerni.ng the computation of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatl-on and Flnance
Audlt Evaluation Bureau
Assessment Review Unit
Bul lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representat lve

Pet, i t loner I  s Representat ive:
Harold I .  Si lverman
Supnlk and Silverman
812 Un lvers i ty  B lvd .
Syracuse,  NY 13202

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l " t ion

o f

DANI JACOBSON DECISION

for Redeterminat lon of a Def ic lency or for
Refund of Personal Income Tax and Unl"ncorporated :
Business Tax under Artlcles 22 arlrd 23 of the
Tax Law for the Years L977 tl:rorgt: L979. :

Pet i t ioner,  Danl.  Jacobson, 1333 Lancaster Avenue, Syracuse, New York

I3210,  f i led  a  pe t i t lon  fo r  redetermlnat ion  o f  a  de fLc iency  or  fo r  re fund o f

personal income tax and unlncorporated business tax under Articles 22 and 23 of.

the Tax Law for the years L977 through 1979 (Fl le No. 35684).

A hearlng was held before Arthur S. Brayr Hearing Off icer,  at  the off ices

of the Stat,e Tax Comnlssion, 333 East Washington Street,  Syracuse, New York, on

Ju ly  9 ,  1985 a t  9 :15  A.M. ,  w l th  a l l  b r ie fs  and documents  to  be  subn i t ted  by

October 23, 1985. Pet i t loner appeared by Supnik and Si lverman (Harold I .  Si lverman,

E"q.,  of  counsel) .  The Audit  Divis ion appeared by John P. Dugan, Esq. (Janes

D e l 1 a  P o r t a ,  E " q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether the Audit  Divis lonts source and appl icat ion of funds audLt

properly resulted in a f inding of addit lonal income subject to personal income

tax and unlncorporated busl"ness tax.

II. Whether the Audlt Division has sust,ained lts burden of proof of

establ lshing that pet l t ioner ls l iable for f raud for the year I979.
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FINDINGS OF FACT

1.  On March  25 ,  1981,  the  Aud i t  D lv ls lon  lssued a  Not ice  o f  Def ic iency  to

pet i t ioner assert lng a def ic iency of personal lncome tax and unlncorporated

buslness tax for the years 1977 through 1979 in the amount of $16'329.71, plus

penalty and interest in the amount of $9,768.29, fot  a total  amount due of

$26,098.00 .  For  the  years  1977 and L978,  the  Aud i t  D iv ls lon  asser ted  a  pena l ty

for negl igence with respect to the asserted def ic iencies of personal lncome tax

and unincorporated buslness tax. For the yeax I979, the Audit  Divls lon asserted

a penalty for f raud with respect to both the asserted defLclencies of personal

income tax and unincorporaEed buslness tax.

2. After the Not ice of Def ic iency was issued, the Audit  Divls ion reduced

the amount of the or lglnal  def ic iency by $492.49 based upon the Audlt  Dlvis ionrs

al lowance of sums pald for employee insuranee expenses ln the amount of $933.73

f o r  L 9 7 7 ,  $ 1 , 1 6 3 . 8 8  f o r  I 9 7 B  a n d  $ 1 , 3 L 4 . 7 6  f o r  1 9 7 9 .

3. During the periods ln lssue, pet i t loner ovmed and operated a

known as Danirs Arco Service which was located ln Syracuse, New York.

4. Pet i t ioner f i led a New York State Income Tax Resldent Return

gas stat ion

York State Unl-ncorporated Buslness Tax Return for the year 1977. On

unincorporated business tax return, pet i t ioner reported a net prof l t

opera t ion  o f  the  serv ice  s ta t ion  o f  $5  ,296.05 .  Pet i t loner  repor ted

lncome on the New York State Income Tax Resident Return of $5,313.90

of  bus lness  income o f  $5 ,296.05  and ln te res t  income o f  $17.85 .

5. Pet l t ioner f i led a New York State Income Tax Resldent Return and a New

York State Unlncorporated Business Tax Return for L978. 0n the unincorporated

business tax return, pet i t loner reported net prof i t  f rom the operat ion of the

serv ice  s ta t ion  o f  $71854.46 .  He repor t ,ed  a  to ta l  income on the  New York  S ta te

and a New

the

from the

a to ta l

conslst lng
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Income Tax Resident Return of $7,894.46 consist lng of business income of

$ 7 , 8 5 4 . 4 6  a n d  i n t e r e s t  l n c o m e  o f  $ 4 0 . 0 0 .

6. Pet i t ioner f i led a New York State Income Tax Resident Return and a New

York State Unincorporated Business Tax Return for the year 1979. He reported a

net  p ro f i t  o f  $ I , I I2 .28  f ron  the  opera t ion  o f  the  serv ice  s ta t ion  on  the  New

York State Unlncorporated Business Tax Return. On the New York State Income

Tax Res ident  Return ,  pe t ic i -oner  repor ted  a  to ta l  income o f  $5 ,161.49  cons is t ing

of  bus iness  lncome o f  $1 ,L I2 .28 ,  d iv idends  o f  $695.41  and i -n te res t  income o f

$ 3 , 3 7 3 . 8 0 .

7. At the conmencement,  of  the audit ,  the Audit  Dlvis ion concluded that

usJ"ng a source and appl icat ion of funds rnethodology of conduct lng an audlt  was

warranted. The Audit  Divis lon reached thl"s concluslon because of the substant lal

interest lncome reported ln one year,  the low reported net prof l t  and the

malntenance of s ingle entry records.

8. In order to determlne the appropriate amounts for the source and

appl lcat ion of funds audit ,  the Audit  Di,v is ion ut i l lzed lnfornat lon reported on

pet l t ionerrs tax return and lnformation obtained from the banks ln which pet i t ioner

maintained an account.

9. The f ield audlt  dlsclosed that pet l t ioner had appl icat ions of funds

in  excess  o f  sources  o f  funds  as  fo l lo r " l ,

r97 7
t978
r979

$  9 ,943 .00
1 ,731 .00

91 ,398 .00

The Statement
appendix.

of  Source and Appl lcat ion of  Funds is set  for th ln  the
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10. Pet i t ioner began operat ing the service stat lon ln Syracus€r New York

in June, 1972. He cont inued to operate the service stat ion during the years tn

i s s u e .

11. At the courmencement of the audit ,  pet i t ioner stated, upon inqulry '

that he did not have a cash hoard. However,  af ter the audlt  was concluded,

pet l t l "oner stat,ed for the f i rst  t , ine that he brought some uoney back from

Israel in 1966 and agaln brought money back from Israel ln 1973.

L2. In L966, when he was twenty-trdo years old, pet i t loner inmlgrated to

the United States from Israel.  At the hearlng, pet i t loner test i f led that at  the

age of thir teen, he began working part- t ime durlng school vacat lons for hls

brother- ln- law bui lding scaffoldlng at construct lon si tes. Pet l t loner stated

that dur ing thls period he earned from $50.00 to $70.00 a day after taxes. He

cont inued to work part- t ime earning this sum unt i l  he was seventeen years old.

Vi lhen pet i t ioner became elghteen years old, he entered nl l i tary servtce for a

period of two and one-half  years. From the t lme he lef t  nl lLtary service unt l l

the t i rne he emlgrat,ed to the United States ln 1966, he worked ful l - t ine in the

construct ion industry.  Pet i t l "oner test i f led that as a ful l - t ime employee his

take-home pay was $100.00 a day and that he worked slx days a week.

13. Pet l t ioner explalned that he l ived at home during the perlod he l ived

in Israel and that his mother paid for his room and board and consequent ly '  by

the t lme he was twenty-thro years old, he was able to save a l l t t le over $401000.00.

L4, Pet i t loner further test l f ied that he brought thls amount of approxlnately

$401000.00 with him when he came to the Unl"ted States. Since there was a restr ic-

tion on the amount of Israeli currency whlch could be converted to Anerican currency'

petitioner explained that he divided the money up among friends and relatlves

and had them convert the funds into Amerlcan currency for him.
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15. Pet l t ioner also explained that in 1973 he returned to Israel and at

that t ime received an addlt ional $35r000.00 represent ing his share of an

inheri tance from his father.  These funds r^rere also purportedly brought back to

the  Un i ted  Sta tes .

16. Pet i t ioner test l f ied that he was afrald to 1et i t  be known that he had

withdrawn approximately $75r000.00 since i t  was 111ega1- to remove this amount

of money from Israel.  Consequent ly,  unt i l  ln or about L975 or 1976 he, at var lous

t imes, ei ther kept the money with his personal belongings or hid i t  in a rel-at ivers

basement.  Thereafter,  he put the money l-n a safe deposit  box.

L7 .  In  L976,  pe t i t ioner  to ld  h l -s  a t to rney  tha t  he  had $75 '000.00  wh lch  was

in a safety deposit  box and inqulred whether the funds could be invested. At

that t imer pet i t ionerrs attorney recommended that he should not cont inue to

hide the money because he was losing the value of the money due to lnflation.

18. In 1979, pet l t i -oner became an American ci t izen. At this t lme, he

placed the money in a savings account and thereafter purchased securi t ies.

19. Pet i t loner did not declare the money on ei ther tr ip to the United

States ostensibly because he was not aware that he was required to do so.

20 .  A  cornpar lson  o f  pe t i t ioner fs  cash reg is te r  tapes  w i th  pe t i t ioner fs

bank deposits reveals that pet i t loner was naking bank deposits which dld not

appear to have a business source throughout the years in lssue. Pet l t loner

asserts that this proves that he had a cash hoard.

2I.  On March 19, 1982, the Audit  Divis ion lssued to pet i t ioner a Not ice of

Determination and Demand for Palrment of Sales and Use Taxes Due for the perl-od

December I ,  1978 through November 30, 1979. The assessment l ras subsequent ly

cancel led. The record does not disclose why the assessment rdas cancel led.
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22. At the hearing, the Audtt  DLvLslon requested that the negl igence

penalty be appl ied agal-nst pet i t ioner for the year 1979 t f  the Tax Commission

concludes that the fraud penalty wi l l  not be imposed.

CONCLUSIONS OF LAW

o f

Tax

A. That,  with certain specif ied except ions such as fraud, sect ion 689(e)

the Tax Law provides that the burden of proof in any case before the State

Commission is upon the pet i t ioner.

B. That pet i t ioner has fai led to sustaln his burden of proving that the

addi t ional  funds asser ted by the Audi t  Div is l -on as having been received by

pet i t ioner  in  the years L977,  1978 and 1979 were funds receLved f rom non-taxable

sources.  Pet i t ioner fs  explanat ion of  the amount  of  money he was able to save

by the age of t lrenty-two whlle working in Israel, in the absence of any documen-

tat ion,  is  not  found p lausib le.  The balance of  pet i t ionerrs test imony must  be

viewed in the same l ight  and s in l lar ly  re jected.  I t  is  noted that  pet i t lonerrs

evidence that there were deposits in hls checkl-ng account which did not appear

to be f rom a business source is  a lso consistent  wi th the theory that  pet i t ioner

did not  nainta in adequate records.

C.  That  in  the Mat ter  of  t r r la l ter  Shut t  and Gert rude Shut t  (State Tax

Commission, June 4, 1982) i t  was hel-d:

t'That where a taxpayer against whom a New York State tax fraud
penalty is asserted f i les a t imely pet i t ion for redeterminat lon, the
State is put to i ts proof.  The standard of proof necessary to
support  a f inding of f raud by the Tax Commission requires clear,
definite and unmistakable evidence of every element of fraud, includ-
ing wi l l fu l ,  knowledgeabl-e and intent ional wrongful  acts or omisslons
const l tut ing false representat ion, result ing ln del iberate nonpa)rment
or underpayment of taxes due and owing."

D. That an understatement of income alone does not establ lsh each and

every  e lement  o f  f raud (see Rose v .  Conn iss ioner ,  33  T .C.M.  458 [19741) .

Accordlngl-y,  the Audit  Dlvls lon has fai led to sustaln i ts burden of proof of
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f raud under  Tax  Law $689(e)  (1 ) .  However ,  pe t i t loner  has  fa i led  to  show tha t

the understatement of income for the year L979 rras not due to negllgence and

penalt ies under Tax Law $685(b) rnay be lmposed pursuant to Tax Law $589(d)(1)

(Matter of  Henry Jarvis and Delores Jarvls,  State Tax Cornmission, AptLL 27'

1 e 8 3 ) .

E. That the pet l t lon of Dani Jacobson ls granted to the extent of cancel l lng

the fraud penalty under Tax Law $685(e);  that a negl igence penalty ls lnposed

against pet i t ioner as descr ibed in Conclusion of Law "D" herein; that,  except

as so granted, the pet iLlon is denied and the Audit  Divl"slon l -s dlrected to

nod i fy  the  Not ice  o f  Def ic iency ,  da ted  March  25 ,  1981,  to  be  cons is ten t  w l th

the decision rendered herein; as modif ied, the Not ice of Def ic iency is sustained.

DATED: Albany, New York STATE TAX COMMISSION

APR 2 11986
PRESIDENT



APPENDIX

statement ", ,'":t:t"ittfi:?1"..ro,, or Funds

Source of Funds

Net  p ro f i t  as  repor ted
Depreclat ion as reported
Decrease in lnventory
Decrease ln checking account balance
Withdrawal frour savlngs ( I I /8/79)
Wlthdrar^ral  f rom savings (LLl9 179)
Wit,hdrawal f  ron savlngs (LL /9 /7 9)

Total  source of funds

Appl lcatLon of Funds

Personal checks on buslness
checklng account

Increase in checklng account
balance

Increase in inventory
Savlngs account deposits

s/ ro l79
r r /8 /79

Check lng  accounr  depos i r  (5 /LO/79)
Stock purchases (see detal l  below)

Total  appl icat lon of funds
Excess appl lcat lon of funds

$  7 ,945 .00 $  10 ,  934  .00

1977

$  5 ,296 .00
I  , 434  .00

1 ,215 .00

r97 I

7  ,854 .00
2 ,580 .00

500 .  00

1979

$  1 ,112 .00

31 ,458 .00
31 ,458 .00
41 ,894 .00

$  105  ,  922  .00

$  I  3 ,  588  . 00

4 ,300 .00

$  l 7 ,888 .00
$-t;tA3:d6'

$11 ,672 .00

993 .00

$  13 ,750 .00

59 .00
I  , 700 .00

30  ,000  .00
3  1  , 458 .00
40 ,000 .00
80 ,353 .00

$  197  , 320 .00
$91 ,398 .00

DANI JACOBSON
Stock Purchases

Date Amount

$ 5 ,3oo .  oo
31 ,458 .58
4 t ,894 .79
I  , 700  . 00

ro l3 /7e
rL /9 /7e
rL /9 /7e
Lr /14 /79


