
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Eugene Ingelf inger

for Redeterminat ion of a Def ic iency or Revision
of a Determinatlon or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Years  1976,  1977 & 1982.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax CommLsslon, that he/she is over 18 years
of age, and that on the 30th day of June, 1986, he/she served the wLthln not ice
of Deeision by cert l f ied mal l  upon Eugene Ingelf lnger the pet i t ioner ln the
r^r i thin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Eugene Ingelfinger
640 East Quaker Rd.
East Aurora, NY L4052

and by deposi- t ing same enclosed in a postpaid properly addressed wraPper in a
post off ice under the exclusive care and custody of the United States Postal
ServLce within the State of New York.

That deponent further
herein and that  the address
o f  t he  pe t i t i one r .

Sworn to before me this
30 th  day  o f  June ,  1986 .

says that the said addressee is the petltloner
set forth on said wrapper is the last known address



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M I " I I S S I O N

A L B A N Y ,  N E W  Y O B . K  L 2 2 2 7

June 30 ,  1986

Eugene Ingelflnger
640 East Quaker Rd.
East Aurora, NY 14052

Dear Mr. Ingelf inger:

Please take notlce of the Decislon of che State Tax Commlssion enclosed
herewith.

You have now exhausted your right of review at, the admlnlstrattve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse decision by the State Tax Comnl.ssl.on may be Lnstituted only under
Artlcle 78 of the Clvll Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, wlchl.n 4 nonths from the
date of thls not lce.

Inqulrl.es concerning the computatlon of tax due or refund allowed ln accordance
wlth thls deeision may be addressed to:

NYS Dept. Taxatl,on and Flnance
Audit Evaluation Bureau
Assessment Review Unlt
Butlding {f 9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

c c : Taxing Bureaufs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EUGENE INGELFINGER

for Redeterminatton of a Def lc iency or for
Refund of Personal Income Tax under AtttcLe 22
of the Tax Law for the Years L976, L977 and
L982.

DECISION

Petl t ioner,  Eugene Ingelf inger,  640 East Quaker Road, East Aurora'  New

York 14052, fLLed a petitlon for redetermlnatlon of a deflctency or for refund

of personal lncome tax under Art ic le 22 of the Tax Law for the years 1976' L977

a n d  1 9 8 2  ( F i l e  N o .  4 9 1 5 1 ) .

A hearlng was held before James J. Morr ls,  Jr. ,  Hearlng Off lcer,  at  the

off l -ces of the State Tax Commtsslon, 65 Courr Street,  Buffalo,  New York'  on

January  13 ,  1986 a t  1 : I5  P .M. ,  w i th  add i t iona l  documents  to  be  subn l t ted  by

March 7, 1986. Pet,lttoner appeared gro se. The Audl"t Divlsl"on appeared by

John P.  Dugan,  Esq.  (Deborah J .  Dwyer ,  Esq. ,  o f  counse l ) .

ISSUE

Whether peri t ioner,  Eugene Ingelf inger,  is a person required

and pay over certain wlthholdlng taxes pursuant to sectlon 685(g)

Law, notwithstanding a claim of personal bankruptcy.

FINDINGS OF FACT

to

o f

co l lec t

the Tax

1.  On November  28 ,1983,  the  Aud l t  D iv is lon  lssued a  Not lce  o f  Def lc iency

to pet i t toner,  Eugene Ingelf lnger,  together with a Statenent of Def ieiency'

assert lng l labi l i ty for penalt ies under sect ion 685(g) of the Tax Law for the

wlthhotding tax periods December l ,  1975 to December 31, L976' Aprl l  1,  L977 xo

Septenber 30, 1977 and March 1, 1982 to Deceuber 17, L9B2 Ln the respect lve
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alnouots of $534 .49 ,  f iz,626.07 and $5 ,700.00. The penalty r ,rras asserted against

pet l t ioner as a person requlred to col lect,  t ruthful ly account for and Pay over

wlthholdlng taxes of Siding Master,  Inc.,  and K & B Supply Conpany, Inc.

2. It was conceded by the attorney for the Audit Divlslon that the amount

o f  the  de f lc lency  had been reduced f rom $8,860.56  to  $3 ,160.54 .L  The reduc t lon

resulted from a determinat lon at conference that pet i t ioner l ras not a responslble

off icer of K & B Supply Conpany, Inc. dur lng the pertod March 1, 1982 to

December 17, 1982 and, as such, was not l iable for the penalty asserted agalnst

petltloner in that capaclty. The remaining portlons of the assessDent ln the

amounts  o f  $534.49  and $2 ,626.07  fo r  the  per iods  December  1 ,  L976 to  December  31 ,

1976 and Apr l l  1 ,  L977 to  Septenber  30 ,  1977,  respec t tve ly ,  re la ted  to  pe t l t loner fs

l tabl l l ty for wlthholdlng taxes as an off lcer of Siding Master,  Inc.

3. Pet l t loner was the presldent and ohrner of Sldlng Master,  Inc. dur ing

the periods covered by the Not lce of Def lc l-ency. Pet, l t ioner worked at Siding

Master,  Inc. as a salesman duri"ng approxinately 40 percent of his work week. He

had the authori ty to issue checks and had the authorl ty to hlre and f l re enpl-oyees.

4. During the wlthholding tax perl"ods covered by the Notl"ce of Deflctency

wi th  re fe rence to  S ld lng  Master ,  Inc .  (1 .e . ,  December  1 ,  1976 to  December  31 ,

1976, and Aprl l  1,  1977 to Septenber 30, L977),  pet i t ioner employed a bookkeeper

who signed and issued checks ln payment of New York State withholding taxes.

5. Pet l t loner presented photocoples of checks, s igned by his bookkeeper and

made payable to the New York State Income Tax Bureau, which petltloner belleved

represented payurent of wlthholding taxes. The Audlt  Dlvis lon's posit l .on l tas

that the checks were for payment of withholdlng taxes for periods not covered

The anount of the def lc lency should actual ly have been $3'160.56. There
\iraa a mathenatlcal error made at conference whlch was carrled forward at
the  hear ing .  Accord l ,ng ly ,  the  $3 ,160.54  f igure  w111 be  used.
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by the Notlce of Deficlency and one check was in payment of New York State

unemployment lnsurance. Petltioner failed to produce any evldence to refute

the Audit  Dlvls ionts assert lon.

6. On Decenber 17 , L982, the petitloner flled a voluntary petltlon ln

bankruptcy in the Western Dlstr ict  of  New York, under Case No. 82-L3576.

7. Pet i tLoner submltted a let ter f rom Trecor Tl t le Guarantee Company, 110

Frankl ln Street,  Buffalo,  New York L4202, which lndlcated that a warrant lssued

by the State Tax Comrnission of the Stat,e of New York against Eugene Ingelfinger,

respons lb le  o f f i cer  o f  S id ing  Master ,  Inc .  in  the  amount  o f  $3 ,966.50 ,  da ted

October 15, 1981, was declared nul l  and vold by order of the Bankruptcy Court

f i led January 9, L984. Pet i t loner fal led to present the order of the Bankruptcy

Court or any other lnformatlon whleh indl-cated that the aforementloned rilarrant

was related to the tax at lssue herein. The Audit  Dlvis lon presented an order

of the Bankruptcy court ,  dated octobet 27, 1983, which held that a Tax cornnlsslon

rrarrant ln the amount of $3,966.50 was nul l  and vold against the debtor 's

(pet i t lonerts) interest in real estate located at 24 North Lane, Orehard Park,

New York, because petitloner had no equity in the property and the Tax Commlssion

was treated as an unsecured creditor.

8.  Pet i t ioner presented a warrant issued by the State Tax Conmlsslon to

t tJoyce Ingelf lnger,  indivtdual- ly and as off icer of Siding Master '  Inc.t t ,  ln the

auount of $8,860.56 for the periods at issue herein. Joyce Ingelf inger and

pet l t loner were dl"vorced by order of the New York Supreme Court,  County of Er le '

dated June 29, 1981. Pet i t ioner claims that the amount of the warrant should

have been sat lsf led through the sale of hls former wifers property ln June of

1985, but pet i t ioner fai led to present any evidence to substant iate hls clain.
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CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provides, ln pert lnent part '  that:

t tAny person required to col lect,  t ruthful ly account for '  and pay
over the tax lmposed by thls art ic le who wtl l fu l ly fal ls to col lect
such tax or truthfully account for and pay over sueh tax or wlllfully
at,tempts ln any manner to evade or defeat the tax or the payment
thereof,  shal1, ln addit lon to other penalt les provlded by law, be
liable to a penalty equal to the total amount of the tax evaded, or
not col lected, or not accounted for and paid over. t t

B. That,  sect lon 685(n) of the Tax Law provldes that:

"For  purposes  o f  subsec t lons  (g ) ,  ( t ) ,  (o ) ,  (q )  and ( r )  '  the
term person lncludes an lndlvidual,  corporat ion or partnershlp or an
off icer or enployee of any corporat lon ( lncluding a dissolved corporat ion),
or a nember or employee of any partnership, who as off lcer,  employee,
or menber ls under a duty to perforn the act in respect of whlch the
vtolatton occurs.t t

C. That whether petLt ioner rdas a person requlred to col lectr  t ruthful ly

account for and pay over wlthholdlng taxes durlng the perlod ln lssue is a

faetual quest lon (Matter of  McHugh v. State Tax CommissLon.,  70 A.D.2d 987

I I979 l ;  Mat te r  o f  Mac lean v .  S ta te  Tax  Cornmlss ion . ,  69  A.D.2d 951 [L979] ,  a f f  fd

49 N.Y.2d 920 t l980l) .  Factors which are relevant to this determtnat ion lnclude

whether the lndlvidual sJ"gned the companyrs tax returns and possessed the rlght

to hlre and f l re employees (Matter of  Amengual v.  State Tax Conmisslon. '  95 A.D.2d

9 4 9  [ 1 9 8 3 ] ;  M a t t e r  o f  M a l k i n  v .  T u l l y ,  6 5  A . D . 2 d , 2 2 8  [ 1 9 7 8 ] ) .  O t h e r  f a c t o r s

consldered are the amount of stock owned, the authorl" ty to pay corporate obl lga-

tLons and the lndividualrs off l "c ial  dut ies (Matter of  Amengual v.  State tax

Commlsslon, supra) .

D. That Judged by the cr l ter ia set forth in Concluslon of LaIt  "C",

pet i t loner rdas

taxes due fron

a person responslble for the collection and paynent of wlthholdlng

Sidlng Master,  Inc. for the periods December 1, 1976 through

Decenber 31, 1976 atd Aprl l  1,  L977 and, Septenber 30, 1977. In part icular,

petttloner \ras the president and owner of the subject corporatlon, he devoted
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40 percent of hls tLme to the business, he had the authorl ty to lssue checks

and to hire and f i re enployees.

E. That pet i tLoner cannot absolve hlnself  of  hls respoosibl l l ty to

col lect and pay wlthholding tax merely by fal l lng to concern hlmself  wtth

whether the taxes were paid and delegatlng the duty to hls bookkeeper (see

Ragonesl v.  New York State Tax CoumlssLon, 88 A.D.2d, 707 [L982];  Malkin v.

T u l l y ,  6 5  A . D . 2 d , 2 2 8  t 1 9 7 8 1 ) .

F. That pet i t ionerfs pr lor dlscharge in personal bankruptcy

effecttve lega1 bar to col lect ion of the wtthholding tax penalty

Ml, l ton Wel"nsteln, State Tax Commission, Apri l  6,  L979i see also,

Is not an

(Matter of

In Re Sotelo,

B a n k r u p t s ,  4 3 6  U . S .  2 6 8  [ 1 9 7 8 ] ) .

G. That the pet l t ion of Eugene Ingelf lnger is granted to the extent

lndlcated in Finding of Fact ' f2";  the Audit  Divis lon ls hereby directed to

nodify the Not lce of Def ic lency lssued November 28, 1983, and that,  except as

so  gran ted ,  the  pe t i t lon  ls  in  a l l  o ther  respec ts  den led .

DATED: Albany, New York STATE TAX COMMISSION

JUN 3 0 1986


