
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Richard F. & Diane L. I lorowltz

for Redetermlnat i .on of a Def ic iency or for Refund
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York City Nonresident
Earnings Tax under Chapter 46, Ti t le U of the
Administrat ive Code of the City of New York for
the  Year  1980.

and by deposi t lng same enclosed
post  of f l -ce under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
hereln and that  the address set
o f  t he  pe t i t i one r .

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the Unlted States Postal
York.

that  the said addressee is  the pet i t loner

for th on said wrapper is  the last  known address

State of  New York :
s s . :

County of Albany :

Doris 8. Steinhardt,  being duly sworn, deposes and says that he/she is an
employee of the State Tax Commission, that he/she is over 18 years of age, and
that on the 18th day of Februaryr 1986, he/she served the within not ice of
Decision by cert l f ied rnai l  upon Richard F. & Dlane L. Horowitz,  t } : .e pet i t loners
in the within proceedlng, bY enclosing a true copy thereof in a securely sealed
postpald r i t rapper addressed as fol lows:

Richard F. & Diane L. Horowitz
15 Emerson Terrace
Bloonf ield,  NJ 07003

Sworn to before me thls G
18th day of February, 1986. \ ?* ,r F 

= t '  l to .ct-

r i zed  to
suant to Tax



STATE OF NEW YORK

STATE TAX COMTIISSION

In the Matter of the Pet i t lon :
o f

Richard F. & Diane L. Horowitz :

for Redeterminat ion of a Def ic iency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York Clty Nonresident :
Earnings Tax under Chapter 46, Tl t le U of the
Adninistrat ive Code of the City of New York for :
the  Year  i980.

AFFIDAVIT OF MAILING

St,ate of New York :
s s .  :

County of Albany :

Doris E. Steinhardt,  belng duly sworn, deposes and says that he/she ls an
employee of the State Tax Connlssion, that he/she is over 18 years of age'  and
that on the l8th day of Februaryr 1986, he served the within not, ice of Decislon
by cert i f ied rnai l  upon Richard F. Horowitz,  the representat ive of the
pet i t ioners in the within proceedlng, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Rlchard F. Horowitz
292 lllad,ison Ave.
New York ,  NY 10017

and by deposit lng same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the representat lve
of the pet i t ioner hereln and that the address set forth on said wrapper is the
last known address of the representattve of the pet i t ioner.

Sworn to before me this
lS th  day  o f  February ,  1986.

ter oathstb adm
sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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February 18, L986

Richard F. & Dlane L. Horowltz
15 Emerson Terrace
Bloonf ie ld ,  NJ  07003

Dear  Mr .  &  Mrs .  Horowi tz :

Please take not ice of the Decl"slon of the State Tax Conmlssion enclosed
herewlth.

You have now exhausted your rlght of review at the adnlnlstrative level.
Pursuant  to  sec t lon(s )  690 & 1312 o f  the  Tax  Law and Chapter  46 , .T l t le  U o f
the Adnlnistrat lve Code of the Clty of New York, a proceedlng ln court  to
review an adverse decision by the State Tax Comqission may be lnst, i tuted only
under Artlcle 78 of the Civll Practlce Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, withln 4 months from
the da te  o f  th is  no t lce .

Ingulri"es concernlng the computatlon of tax due or refund allowed ln accordance
with this decislon may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat lon Unit
Bul ldlng / i  9,  State Campus
Albany ,  New York  12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t loner I  s Representat ive
Richard F. Horowitz
292 MadLson Ave.
New York ,  NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RICHARD F. & DIANE L. HOROWITZ

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art,icle 22 of the Tax Law and New York
City Nonresident,  Earnings Tax under Chapter 46,
Ti.tle U of the Adminlstrative Code of the Citv
o f  New York  fo r  the  Year  1980.

DECISION

Pet i t ioners ,  R ichard  F .  &  D iane L .  Horowl tz ,  15  Enerson Ter race '  B loonf ie ld ,

New Jersey 07003, f i led a pet l t lon for redetermlnat lon of a def ic i"ency or for

refund of New York State personal lncome tax under Art ic le 22 of the Tax Law

and New York City nonresident earnings tax under Chapter 46' Title U of the

Adnlnistrat ive Code of the Clty of New York for the year 1980 (Fl le No. 47237) .

A hearlng was held before Jean Corlgl iano, I lear ing Off icer,  at  the off ices

of the State Tax Cornrnission, Two World Trade Center,  New York, New York, on

November  18 ,  1985 a t  2 t45  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by  December  3 l '

1985. Pet i t ioners appeared pro se. The Audit  Divis lon appeared by John P.

Dugan,  Esq.  (Herber t  Kamrass ,  Es{ . ,  o f  counse l ) .

ISSUE

Whether days worked

are properly considered

purPoses .

at  home by Richard F.  Horowl tz  dur lng the year  1980

days worked outs ide New York State for  income al locat lon
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FINDINGS OF FACT

1 .  Pe t i t l one rs ,  R i cha rd  F .  and  D iane  L .  Ho row i t z ,  r es lden ts  o f  New Je rsey

t lnely  f i led a New York State Income Tax Nonresi .dent  Return wl th Ci ty  of  New York

Nonresident  Earnings Tax for  1980.

2.  Dur ing the year  in  issue,  Mr.  Horowi tz  was an at torney work lng in  a

New York Ci ty  professtonal  law corporat i .on.  Pet i t ioners repor ted incoue in

the amount  of  $7I ,250.00 f ron Mr.  I lorowLtzts employment .  Mr.  Horowl tzrs salary

was a l located to New York sources based on a percentage which was determined

by p lac ing the number of  days worked wi th in New York (150)  over  the tota l

number of  days worked in the year  (237) .  This  resul ted in  an a l locat lon of

$ 4 5 , 0 9 5 . 0 0  t o  N e w  Y o r k  S t a t e .

3 .  On  Ju l y  28 ,  1983 ,  t he  Aud i t  D i v l . s i on  i ssued  to  pe t i t i one rs  a  No t i ce  o f

Def ic iency asser t ing that ,  for  the year  1980 addi t ional  personal  i .ncome tax \ i las

due in the amount  of  $2,773.07 p lus in terest .  A previously  issued Statement  of

Audi t  Changes expla ined that  pet l t i .oners '  to ta l  a l locat ion of  wages had been

dlsal lowed as unsubstant la ted.

4.  In  accordance wl th in format ion submit ted by pet l t ioners af ter  the

Not lce of  Def lc iency r^ras issued,  the Audi t  Dlv is lon adjusted the a l locat ion of

income to New York State by allowing an allocation for twenty days worked

outsi.de of New York and away from home; however, sixty-seven days whlch

Mr. Horowitz claimed to have worked at his New Jersey home on weekends were

excluded.

5.  In  1980,  Mr.  Horowi tz ts  employer  r i ras a conmerc ia l  law f i rm wi th c l lents

throughout  the country and abroad.  At torneys ln  the f i rm were expected to be

avai.lable to receive buslness calls and to respond to Batters presented to Chem

by phone at odd hours 1n the evening and on Saturdays, Sundays and holidays.

Fur thermore,  as a mat ter  of  of f ice pol tcy,  at torneys wi th the corporat ion
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routinely worked at home on weekends. Although lulr. I{orowitz had a key to the

New York of f lce and could have worked there on weekends i f  he desi red '  h ls

employer  d ld not  expect  h in to do so.

CONCLUSIONS OF LAW

A. That the si .xty-seven days worked during 1980 at pet l t loner 's home ln

New Jersey were worked there by reason of hls own convenience and not for the

necessity of his New York employer.  Accordingly,  those days are consldered as days

worked withln New York State for income al locat lon purposes in accordance with the

mean ing  and ln ten t  o f  sec t lon  632(c )  o f  the  Tax  Law fsee 20  NYCRR 131.18(a) ] .

B. That the services performed by pet i t ioner at his out-of-state home

could have easi ly been perforned at his employerrs off tce. As the Appel late

Div is i .on  s ta ted  ln  Burke  v .  Braga l in i ,  10  A.D.2d  654:

trlt is understandable that many people -- living within and out
of the State -- may on occasions find it more advantageous to work at

home, either during the regular working hours or extra thome work'

af ter hours. Such a person l iv ing in the Stat,e is not ent l t led to

spec la l  tax  benef i t s ,  and. . . the  commuter  f rom outs ide  the  Sta te  i s

en t i . t led  to  no  such spec ia l  benef i t s . "

C. That the al locat lon of income to New York State should be adjusted to

al low for twenty days worked outside of New York State in accordance with

Finding of Fact "4", ggry..

D. That the pet i t ion of Richard F. and Diane L. l lorowi. tz is granted to

the extent lndlcated ln Conclusi-on of Law "C"; the Not l-ce of Def ic iency lssued

on July 28, 1983 shal l  be modlf ied accordingly;  and, ln al l  other respects '  the

pet i t ion ts  denled,

DATED: Albany, New York

FEB T 81gBO
STATE TAX COMMISSION

PRESIDENT


