
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t lon
o f

Ronald Hopklns

for  Redeterminat l -on of  a Def ic iency or  Revis ion
of a Determinatlon or Refund of Personal Income
Tax under Ar t ic le  (s)  22 of  the Tax Law
fo r  t he  Yea rs  L979  &  1980 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnlssion, that he/she ls over 18 years
of age, and that on the 19th day of June, 1986, he/she served the within not ice
of Decision by cert i f ied mai l  upon Ronald Hopkins the pet i t loner in the withln
proceeding, by encloslng a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ronald Ilopkins
P . O .  B o x  9 7
Yorkshire, NY L4L73

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wl-thLn the State of New York.

That deponent further says that the said addressee is the pet i t ioner
hereln and that the address set forth on said r^rrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
19 th  day  o f  June,  1986.

s te r  oa t
sect ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ronald Hopkins

for Redet,ermination of a Deficiency or Revision
of a Determination or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law
for  the  Years  L979 & 1980.

and by deposl t ing
post  of f ice under
Service within the

That deponent
of  the pet i t ioner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she i.s an enployee of the State Tax Connission, that he/she is over 18 years
of age, and that on the 19th day of June, 1986, he served the within not ice of
Declslon by cert i f ied rnai l  upon Al lan P. McCarthyr the representat ive of the
pet i t ioner in the wlthin proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Al-lan P. McCarthy
P ioneer  Pro fess iona l  B1dg. ,  P .O.  Box  26
Arcade, NY 14009

same enclosed in a postpald properly addressed wrapper tn a
the excluslve care and custody of the Unlted States Postal

State of New York.

further says that the saLd addressee is the representat lve
herein and that the address set forth on said wrapPer is the

of the representat lve of the pet l t loner.

Sworn to before me thls
l 9 th  day  o f  June ,  1986 .



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 19 ,  1986

Ronald Hopkins
P . 0 .  B o x  9 7
Yorkshire, NY L4173

Dear Mr. Hopkins:

Please take not ice of the Declslon of the State Tax Commission enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding in court  to revlelr  an
adverse declslon by the State Tax Cornmlssion may be instltuted only under
Artlcle 78 of. the Civll Practice Law and Rulesr eind must be com-enced in the
Supreme Court of the State of New York, Albany County, wl"thin 4 months from the
date of this not ice.

Inqulrles concernlng the eomputat,lon of tax due or refund allowed ln accordance
wlth thls declslon mav be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Review Unit
Bulldlng /r|9, State Canpus
Albany, New York L2227
Phone / t  (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaur s Representat,lve

Peti tLoner t  s Representat ive :
Allan P. McCarthy
P loneer  Pro fess lona l  B ldg . ,
Arcade, NY 14009

c c :

Box 26



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

RONALD A. HOPKINS

for Redetermlnat lon of a Def lc iency or for
Refund of Personal Income Tax under Artlcle 22
of the Tax Law for the Years 1979 and 1980.

DECISION

Pet l t loner ,  Rona ld  A .  Hopk lns ,  P .0 .  Box  97 ,  Yorksh l re ,  New York  L4L73,

f l led a pet i t lon for redeterminatLon of a def ic l ,ency or for refund of personal

lncome tax under Artlcle 22 of. the Tax Law for the years L979 and 1980 (Flle

N o .  4 3 7 9 1 ) .

A hearing was held before James J. Morr ls,  Jr. ,  Hearing OffLcer,  at  the

off ices of the State Tax Commission, Part  V, State Off lce Bui ldlng, 65 Court

S t ree t ,  Bu f fa lo ,  New York  on  September  11 ,  1985 a t  2245 P.14 .  Pet l t ioner

appeared by Al1an P. McCarty,  Esq. The Audlt  Divls ion appeared by John P.

Dugan,  Esq.  (Deborah J .  Dwyer ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the loss

not deduct ible under

sustalned by pet l t loner nas

sect ion 165 of the Internal

a personal loss and therefore

Revenue Code.

FINDINGS OF FACT

1. Pet i t ioner,  Ronald A. Hopklns, f l led New York State Resident Income

Tax returns for 1979 and 1980 on whlch he deducted a $3,000.00 caplcal  loss for

1979 and a  $3 ,000.00  cap i ta l  loss  car ryover  fo r  1980.  Pet i t ioner rs  Federa l

Schedule D for 1979 described the loss property as I 'Home-Nunda, NYrr and stated

that i t  was acquired ln 1975 and sold ln 1979. The sel l ing pr lce was shown as

$ 3 9 , 0 0 0 . 0 0  w l t h  a  c o s t  o r  o t h e r  b a s l s  o f  $ 5 5 , 7 3 L . 4 5  f . o r  a  l o s s  o f  $ 1 6 , 7 3 I . 4 5 ,
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2. In a Statement of Audl, t  Changes dated December 15, L982' pet l t loner

was informed by the Audit  Divis lon that the capital  loss and the capital  loss

carryover were disal lowed on the basis that rryou fai l -ed to establ ish that the

loss on the sale of your house r{ras a deduct ibl-e losstt  ( the Statement of Audit

Changes also reduced al lowable nedlcal  and dental  expenses by $90.00 for L979,

however,  that disal lowance is not at  issue).

3. On February 25, 1983, the Audit  Divis ion issued a Not ice of Def lc iency

to pet i t ioner for $520.26 in addit ional tax for the years 1979 and 1980, plus

in te res t .

4.  The loss property was a house and three acres of land located in

Nunda, New York. The site was in a desirable recreational area near ski

faci l i t ies and hunt ing and f ishing areas. I t  was about a one hour dr lve from

Rochester and a two hour dr lve fron Buffalo. There was a stream on the property.

The house was of contemporary design with picture windows and a large deck. It

had central  heat ing.

5 .  In  L979 pe t i t ioner  owned two bus iness :  R.  A .  Hopk ins ,  Inc . ,  o f  Nunda,

New York, and DeMuth Marzolf ,  Inc. of  Darien Center,  New York, about slxty

miles northwest of Nunda. Both f i rns were fuel  oi l  and gasol ine distr ibutorships.

6. Because of business reversals,  pet i t ioner found hfunself  in f inanclal

di f f icul t ies ln I979. I le had guaranteed certain corporate obl igat ions and was

required to deed the Nunda land and house to CLt izens Central  Bank of Arcade,

New York l -n order to sat lsfy his own l iabi l i ty.  This transactLon resulted in the

L o s s  o f  $ 1 6 , 7 3 1 . 4 5 .

7. Pet i t ioner claims that he purchased the Nunda land with the intent ion

of developing 1t with three vacat ion homes which were to be sold or rented'  and
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that the loss sustained was a business loss. The one house on the land was

about 90 percent complete when the property was deeded to Cit izens Central

Bank.

8. During 1979, pet i t ioner resided, as he does now, in Yorkshire'  New

York, about thir ty rni les west of Nunda. He was able to retain his Yorkshire

home despite his f inancial  problems.

9 .  Pet i t l ,oner  does  no t  sk i ,  f i sh  o r  hunt .

CONCLUSIONS OF LAW

A. That Sect ion 165 of the Internal Revenue Code, as ln effect dur ing the

years at lssue, provided, in pert inent part :

"Sec. 165 (a) GENEML RULE There shal l  be al lowed as
a deduct ion any loss sustalned during the taxable year and
not compensated for by insurance or otherwise.

* * *

(c) LIMITATION ON LOSSES OF INDIVIDUALS In the case
of an lndlvidual,  the deduct ion under subsect ion (a) shal l
be l in i ted to --

(1 )  losses  incur red  in  a  t rade or  bus iness ;

(2) losses incurred in any transact ion entered into for
prof i t ,  though not connected with a trade or business;
and

(3) losses of property not connected with a trade or
bus iness ,  i f  such  losses  ar ise  f ro rn  f i re ,  s to rm'
sh ipwreck ,  o r  o ther  casua l ty r  o r  f rom the f t . . . . t t

B. That pet i t ioner did not sustain his burden of proof imposed under

sect ion 689(e) of the Tax Law to show that the loss lncurred on the deeding of

the Nunda real estate was a loss incurred in a trade or business or a loss

incurred in a transaction entered lnto for profit (no casualty or theft loss

was claimed). Accordingly,  no deduct ion is al lowable.



C. That the pet l t lon of

Def lc lency issued on February

DATED: Albany, New York

JUN 1 9 1986
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Ronald A. Hopklns ls denled and the Notl"ce of

25 ,  1983 ls  sus ta ined.

STATE TAX COMMISSION


