
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Richard & Josephlne Henry

for Redeterninat ion of a Def ic iency or Revlsion
of a Determlnatlon or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
L 9 7 7  -  1 9 7 9 .

AFFIDAVIT OF MAILING

State of  New York :
S S .  :

County of Albany :

Doris E. Steinhardt,  being duly sworn, deposes and says that he/she is an
employee of the State Tax Commlssl-on, that he/she is over 18 years of age'  and
that on the 18th day of February, 1986, he/she served the within not ice of
Decislon by cert i f ied rnai l  upon Richard & Josephine Henryr the pet i t ioners in
the within proceedlng, by enclosi-ng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Richard & Josephine Henry
651  H i l l s i de  Ave .
N .  Wh i te  P la ins ,  NY  f0603

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv lce wi th in the State of  New

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
18 th  day  o f  Feb rua ry ,  1986 .

in a postpaid proper ly  addressed wrapper in  a

care and custody of  the Uni ted States Posta l

York.

that the said addressee is the Pet i t ioner
forth on said wrapper is the last known address

is ter  oathst o
w  s e c t i o n  1 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o t

Richard & Josephlne Henry

for Redeterminat ion of a Def ic iency or Revislon
of a Determination or Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 7  -  L 9 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Doris E. Stelnhardt,  being duly sworn, deposes and says that he/she is an
employee of the State Tax Cornmlssion, that he/she is over 18 years of age, and
that on the l8th day of February, 1986, he served the within not ice of Declslon
by cert i . f led nai l  upon Jack Snolen, the representat ive of the pet l t ioners in
the wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Jack Smolen
L63-07 Depot Road
Flush ing ,  NY 11358

and by deposit ing
post off ice under
Servi.ce within the

That deponent
of the pet i t ioner
last known address

same enclosed tn a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

S ta te  o f  New York .

furt ,her says that the said addressee is the representat ive
herein and that the address set forth on said htrapper ls the

of the representat l"ve of the pet i t ioner.

Sworn to before me thls
18 th  day  o f  February ,  1986.

ster  oaths
sec t l on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , T  Y O R K  L 2 2 2 7

February  18 ,  1986

Richard & Josephine Henry
651 H l l l s ide  Ave.
N.  Whl re  P la tns ,  NY 10603

Dear  Mr .  &  Mrs .  Henrv :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your rlght of review at Ehe admlnlstratlve level.
Pursuant to sect lon(s) 690 of the Tax Lawr €l  proceeding ln court  to revierar an
adverse decislon by the SEate Tax Commlsslon may be lnstituted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date of this not l"ce.

Inqulries concerning the computatlon of tax due or refund allowed in accordance
wlth this declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Litlgatlon Unit,
Bui lding /19, State Campus
Albany, New York 12227
Phone # (5I8) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t , ioner rs  RepresenLat ive
Jack Sno1en
163-07 Depot Road
Flushl-ng, NY 11358
Taxing Bureauts Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

RICHARD HENRY AND JOSEPHINE HENRY :

for Redeterminat lon of a Def ic iency or for :
Refund of Personal Income Tax under AttIcLe 22
of the Tax Law for the Years 1977, 1978 and :
L 9 7 9 ,

DECISION

Peti t i .oners, Richard Henry and Josephine Henry, 65I Hi l ls ide Avenue, North

White Plains, New York 10603, f i l -ed a pet i t lon for redeterminat ion of a def ic lency

or for refund of personal income tax under Art ic le 22 of.  the Tax Law for the

years  1977,  l97B and 1979 (F i le  j lo .  45694) .

A hearing was held before Al len Caplowaith, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York'  New

York ,  on  September  12 ,  1985 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

September  19 ,  f985.  Pet i t ioners  appeared by  Jack  Sno len ,  Esq.  The Aud i t

D iv is ion  appeared by  John P.  Dugan,  Esq.  (Herber t  Kamrass ,  Esg. ,  o f  counse l ) .

ISSUES

I.  Whether  pet i t loner  Richard Henryts income der ived f rom Equl table L i fe

Insurance Company dur ing h is  nonresident  per lods const i tu ted New York source

income, thus render ing such income taxable to New York.

I I .  Whe the r  t he  de f i c i ency  asse r ted  w i th  respec t  t o  a  cap i t a l  ga in  de r i ved

from the sale of  pet i t ionersr  Nehr York res idence is  barred by the per iod of

l imi tat ions on assessment .
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FINDINGS OF FACT

1. Pet, l t ioners, Richard Henry and Josephine Henry, f l led a L977 New York

State Income Tax Resldent Return for the three (3) rnonth perlod, January I  to

l ' larch 31. Al though f i l lng status ' rMarr ied f i l ing joint  Return" was checked,

sal"d return \ras actual ly prepared based on the f i l ing status I 'Marr led f i l ing

separately on one Return".  On such return, pet i t ioner Richard Henryrs lncome

from insurance sales was reported as ernployee compensat lon. Pet l t , ioners dld

not f i le a New York State nonresident lncome tax return for the balance of

taxable year L977. For 1978, they did not f i le a New York State personal

income tax return. For 1979, petltioner Rlchard Henry filed a New York St.ate

Income Tax Resldent Return for the period January I to March 29 under fll lng

status t tSingle".  As in 1977, his income from insurance sales was reported as

employee compensatlon. lle dld not file a New York State nonresldent income tax

return for the balance of taxable year L979,

2. On Decernber 24, L982, the Audit  Divis lon issued a Statement of Personal

Income Tax Audi.t Changes to petitloners wherein the income earned by Ri.chard Henry

(hereafter t 'pet i t loner")  f rom Equitable Li fe Insurance Company was held to be

New York source income, and as such, taxable to pet i t ioner for both his resident

and nonresident per lods of each year at issue. Said adjustnent was made "since

Equitable Li fe Insurance Conpany provides off ice space in New York Statett .

Addit ional ly,  a long term capital  galn derived frou the sale of their  New York

residence was held taxable during thelr  1977 r.ontesident per iod. Accordingly '

th ree  (3 )  no t ices  o f  de f ic iency  were  lssued on  May 25 ,  1983 as  fo l lows:

(a) Agalnst pet i t , ioner for L977 assert ing addit lonal personal
lncome tax  $832.52 ,  p lus  in t ,e res t  o f  $428.01 ,  fo r  a  to ta l  due o f
$  1  , 2 6 0 . 5 3 .
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(b) Against Josephine Henry f .or 1977 assert ing addLt lonal
persona l  income tax  o f  $240.48 ,  p lus  ln te res t  o f  $123.64 ,  fo r  a  to ta l
d u e  o f  $ 3 6 4 . I 2 .

(c) Against pet i t ioner for 1978 and 1979 assert ing addit ional
persona l  income tax  o f  $4 ,633.04 ,  p lus  pena l t ies  o f  $1 ,4L2.14  and
i n t e r e s t  o f  $ I , 8 4 7 . 0 2 ,  f o r  a  t o t a l  d u e  o f  $ 7 , 8 9 2 . 2 0 .

Sa id  pena l t ies  r^ re re  asser ted  pursuant  to  sec t ions  085(a)  (1 )  and 085(a)  (2 )  o t

the Tax Law for failure to file a 1978 return and failure to pay the tax

determined to be due, respect ively.

3. Pet i t ioners t  reported periods of New York resldence were accepced by

the Audir Divisi.on

4. Pet i t loner and his wife changed thelr  residence from New York to

Connect icut on Apri l  1,  L977 .  They remalned Connect lcut residents through

taxable year L978. In early 1979 pet i t ioner separated frorn his wife and moved

back to New York State. He remalned a New York resldent for approximately

three months and then moved back to Connecticut.

5.  During the hearing i t  was st ipulated that pet i t ioner and his wife sold

their New York home subsequent to their change of residence to Connecticut in

L977. Howeverr pet i t ioner argued that the gain derlved from such sale was

accruable to the 1977 resident return and the period of l ln l tat ions on assessment

(for such return) had expired pr ior to the issuance of fhe 1977 notLces of

def ic iency. Accordingly,  he argued that assessment on said gain is prohibi ted.

6. Pet i t loner contended that dur ing his nonresident per iods of L977 and

1979, and for the ent ire year 1978, durlng which he was a nonresident of New

York, he worked as a l i fe insurance salesman for Equitable Li fe Insurance

Company ("Equitab1e") solely from off ices in Connect icut and was not attached

to any New York off ices. Accordingly,  he argued that,  his returns htere properly

f l led since he had no New York source income during hls nonresl"dent per iods.
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7. Pr ior to the years at issue pet l t ioner hras a New York resident for

approximately thir teen (13) years. During such perlod of New York residence he

r^/as attached to Equitablets White Plains, New York off ice and ut i l ized off ice

space there .

8.  Pet i t ioner  a l leged that  s ince 1964 he had cont inuously malnta ined an

of f ice in  Connect icut  and he der ived approximately  90 percent  of  h is  insurance

sales income f rom such Connect icut  of f ice.

9.  To support  h is  a l legat ion that  Equl table d id not  prov ide h i rn wi th

of f ice space in New York dur ing h is  per iods of  Connect icut  res idence,  pet i t ioner

subn i t t ed  two  (2 )  l e t t e r s  as  f o l l ows :

(a )  F rom Dona ld  E .  W i l son ,  D i s t r i c t  Manager  o f  Wh i te  P la lns ,
New York  o f f i ce  da ted  Janua ry  12 ,  1984 ,  whe re in  i t  was  s ta ted  tha t :

"Please be advised that  Agent ,  R.F.  Henry,  Code 1159409,  I , ras
ass i -gned  to  my  D is t r i c t  f r on  I  / 2 /80  to  6 /1183 .  P r l . o r  t o  t h l s  pe r i od ,
Mr.  Henry was a Connect icut  res ident  and d id business through h is
Connec t i cu t  o f f i ce . "

(b) From Thomas G. Grant, Agency Manager of White Plains, Nerrl
Yo rk  o f f i ce  da ted  Janua ry  12 ,  L984 ,  whe re in  i t  was  s ta ted  tha t :

"This is  to  conf i rm that  AgenE 1t59409,  Richard F.  Henry,  l t ras
unassigned f rom th is  Agency f rom 4l I /77 to l /1 /80.  Agent  l lenry was
then  ass igned  to  t he  W i l son  D ls t r i c t  on  1 /Z /80 , "

10.  Pet i t ioner  submlt ted two (2)  Equl table product ion statements dated

August  29,  1980 and October 31,  1980 whereon Thomas G. Grant  htas l is ted as

Agency Manager and Donald E.  Wi lson was l ls ted as Dist r lc t  Manager.  In  addt t ion

to showing "current  year"  product i -on said statements a lso showed "previous

year"  product ion.  In  corr t . rast  to  the le t ters referred to ln  F inding of  Fact  "9" ,

sa id statements appear to lndicate that  pet i t ioner  had substant ia l  product ion

from the Whi te Pla i .ns New York of f ice dur ing the "prev ious year"  1979.

l i .  Pe t i t i one r  t es t l f i ed  t ha t  i n  o r  abou t  Ap r i l ,  L977 ,  he  changed  a l l  o f

h is  New York i .nsurance l lcenses to res ldent  Connect icut  lnsurance l icenses
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and that Ln L979 he acquired a stockbrokerfs var iable l i fe insurance l icense. In

support  thereof he subnit ted a "State of Connect icut -  Insurance Departmentt

Agent.s License".  Said l icense, which bore an issuance date of August 12, 1977 '

indicated a status of "residencyt ' .  The insurance company l isted on said

l icense was Equitable at an address l - isted as 2 Church Street South, New Haven,

Connect icut 06510. Pet i t ioner also subnit ted a "State of Connect icut -  Department

of Business Regulat ion, Divls lon of lnsurance, Agentrs License" indicat ing a

nonresident st ,atus. Sald l icense, which was i .ssued on Apri l  16, l979r l lsted

the insurance company as Equitable, at  an address l isted as 1285 Avenue of the

Americas, New York, New York 10019. Both of the aforestated l lcenses appear to

have been ini t ia l ly issued, rather than renewed, on the dates specif ied.

Accordlngly,  they appear to contradict  pet i t ionerfs al legat ion that s ince L964,

approximately 90 percenc of his insurance sales lncone was derived from Connect icut.

Al though pet i t ioner claimed that,  said l icenses represented a change from New

York to Connect lcut,  no evidence was submltted to show that his New York

l i "censes had been terminated.

CONCLUSIONS OF LAW

A. That  sect ion 632(a)  of  the Tax Law provides,  in  par t ,  that :

r r  -  The New York adjusted gross lncome of  a nonresldent  ind iv idual
shal1 be the sum of  the fo l lowlng:

(1)  The net  amount  of  l tems
enter ing in to h is  federal  adjusted
l -aws of  the Uni ted States for  the
connec ted  w l th  New York  sou rces . . .

B. That sectton 632(b) of the Tax Law provldes that:

of  incomer gain,  loss and deduct ion
gross income, as def lned in the

taxable year ,  der ived f rom or
t l

" - (1 )  I t ems  o f  i ncomer  ga in r  l oss
connected wl th New York sources shal l  be

(A) the ownership of  any in terest
p rope r t y  i n  t h i s  s ta te ;  o r

and deduction derived from or
those l tems a t t r ibu tab le  to :

tn real or tangible personal
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(B )  a  bus iness ,  t r ade r  p ro fess lon  o r  occupa t i on  ca r r i ed  on  i n
t h i s  s t a t e . r t

C .  Tha t  sec t i on  689 (e )  o f  t he  Tax  Law p rov ides  tha t  l n  any  case  be fo re

the tax commission under th i -s  ar t ic le ,  the burden of  proof  sha1l  be upon the

pet i t ioner  except  for  three instances,  none of  which are at  issue herein.

D. That pet i t ioner has fai led to sustain his burden of proof,  lmposed

pursuant to sect ion 689(e) of the Tax Law, to show that his income derived from

Equltable during his nonresident per iods was not der ived from or connected to

New York sources. Accordingly,  such income is taxable to pet i t ioner during his

nonres ident  per iods .

E.  Tha t  sec t i on  654 (a )  o f  t he  Tax  Law p rov ides  tha t :

r ' - If an indi.vidual changes his status during his taxable year
f rom res ident  to  nonresident ,  or  f rom nonresident  to  res ident ,  he
sha1l  f i le  one return as a res ident  for  the por t ion of  the year
dur ing which he is  a res ident  and one return as a nonresident  for  the
po r t i on  o f  t he  yea r  du r i ng  wh i ch  he  i s  a  non res iden t . . . "

F .  Tha t ,  sec t i on  654 (c )  ( l )  o f  t he  Tax  Law p rov ldes ,  l n  pe r t i nen t  pa r t ,

t ha t :

" I f  an individual changes hi-s status from resident to nonresident '
he shal l ,  regardless of his method of account ing, accrue for the
port ion of the taxable year pr ior to such change of status any l tems
of income, gain, loss or deduct ion accruing pr ior to the change of
s ta tus .  .  .  r t

c.  That sect ion 683(c) (1) (A) of the Tax Law provides that the tax may be

assessed at any t lne i f  no return ls f i led.

H. That the capital  gain derived from pet i t , ionersr sale of their  New York

residence subsequent to thei-r  change of residence to Connect icut in ApriL 1977

did not const i tute an i tem of gai"n accrulng pr i .or to the change of status.

Accordi .ngly,  such gain was taxable during their  nonresi-dent per iod 7n 1977.

Since no return was f i led for such period, the tax may be assessed at any t ime.

There fore ,  the  Not ice  o f  Def ic lency  i "ssued fo r  taxab le  year  L977,  lncorpora t ing
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adjustments made for the nonresident per lod of

period of l funi tat ions on assessnent wlthin the

654(a)  and 683(c)  (1 )  (A)  o f  the  Tax  Law.

sald year,  is not barred by the

meaning and intent of  sect ions

I.  That the pet i t lon of Richard Henry and Josephlne Henry ls denied and

the three (3) not ices of def ic iency lssued l lay 25, 1983 are sustained together

wlth such addit ional penalty and interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

PRESIDENT

SIONER r_


