
STATE OF NEI4I YORK

STATE TAX COMMISSION

In the Mat ter  of  the Pet l t lon
o f

Joseph  T .  C .  Ha r t AFFIDAVIT OF MAILING

for Redetermlnat lon of a Def ic iency or Revislon
of a Determination or Refund of Personal Income
under Art ic le(s) 22 of the Tax Law
for  the  Year  1980.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Courmission, that he/she is over 18 years
of age, and that on the 17th day of June, 1986, he/she served the within not lce
of Decision by cert l f ied mai l  upon Joseph T. C. Hart  the pet i t ioner in the
rdi thin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Joseph T .  C.  Har t
224I PaLmer Ave.
New Rochel le,  NY 10801

Tax

and by depositing same enclosed
post off ice under the exclusive
Servlce withln the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
17 th  day  o f  June,  1986.

in a postpald properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said r^TraPPer is the last known address

\Lr .  ru- f  M

s ter  oa t
Law sect ion



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

George Rowe, Jr . AFFIDAVIT OF MAITING

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Income
under Ar t ic le(s)  22 of  the Tax Law
fo r  t he  Yea r  1980 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she is over 18 years
of age, and that on the 17th day of June, 1986, he/she served the wlthln not ice
of Decision by cert l f ied maiL upon George Rowe, Jr.  the pet l t loner ln the
withln proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as follor^rs:

George Rowe, Jr.
1 1  S .  C o t t e n e t  S t .
I rv ington, NY 10533

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the excluslve care and eustody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the pet i t ioner
herein and that the address set forth on sald wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
17 th  day  o f  June ,  1986 .

Tax

thor ize i s te r  oa t
pursuant to Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

June 17 ,  1986

Joseph T .  C.  Har t
224L PaLmer Ave.
New Rochel le,  NY 1080i

Dear  Mr .  Har t :

Please take notlce of the Decislon of the State Tax Commlsslon enclosed
herewLth.

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Clvl1 Pract lce
Supreme Court of the State of New
date  o f  th ls  no t ice .

of review at Lhe adninlstratlve level.
Tax Law, a proceeding ln court to review an
Conmtsslon may be lnstltuted only under

Law and Rules, and must be commenced ln the
York, Albany County, withln 4 nonths from the

Inquiries concerning the computation of tax due or refund allowed in accordance
with thts declslon may be addressed to:

NYS Dept. Taxation and Fl"nance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bul ldlng /19, State Campus
A1bany'  New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

TaxLng BureauIs Representat,Lve



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June  17 ,  1986

George Rowe, Jr.
t I  S .  C o t t e n e t  S t .
I rv lngton, NY 10533

Dear Mr. Rowe:

Please take not ice of the Decislon of the Stace Tax Connlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the admlnistratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng ln court  to revtew an
adverse declsl.on by the State Tax Cornrnlssion may be lnstituted only under
Artlcle 78 of the Civl1 Practice Law and Rules, and must be comnenced ln the
Supreme Court of the State of New York, Albany Countyr wichin 4 months from the
date of thls not lce.

Inquirles concernlng the computation of tax due or refund allowed in accordance
with this decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the lvlatter the Pet i t ion

JOSEPH T. C. HART

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LrtIeLe 22
of the Tax Law for the Year 1980.

DECISION

In the Matter of the Pet i t ion

o f

GEORGE ROWE, JR.

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtIcLe 22
of the Tax Law for the Year 1980.

Pet i t ioner Joseph T. C. Hart ,  224I Palmer Avenue, New Rochel le,  New York

10801, f i led a pet i t ion for redeterminatLon of a def ic iency or for refund of

personal income tax under Art lc le 22 of the Tax Law for the year 1980 (Fi le No.

s2r52) .

Pet i t ioner  George Rowe,  J r . ,  11  South  Cot tenet  S t ree t '  I rv ing ton ,  New

York 10533, f l led a pet i t ion for redeterminat lon of a def ic lency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the year 1980 (Fl l -e

No. 52353).

A consol idated hearlng was held before Doris E. Steinhardt,  Hearing

Off icer,  at  the off ices of the State Tax Commission, Two World Trade Center,

New York ,  New York ,  on  November  19 ,  1985 a t  2145 P.M. ,  w i th  a l l  b r ie fs  to  be

submitted by January 7, 1986. Pet l- t ioners appeared pro se. The Audit  Divls ion

appeared by  John P.  Dugan,  Esq.  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

o f

o f
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ISSUE

Whether New York CLty unincorporated business taxes paid by pet l t ionersI

law firm should be included in their personal servlce income for purposes of

computing New York State maxlmum tax on personal service lncome.

FINDINGS OF FACT

1. Pet i t ioners, Joseph T. C. Hart  and George Rowe, Jr. '  I rere partners ln

the law firur of Fulton, Duncombe & Rowe which derlved income from New York

State and New York City sources. The partnershlp t iurely f i led a New York State

and New York City partnership return for t980.

2. Each pet l t ioner tLrnely f i led a New York State Income Tax Resident

Return on Form IT-201 for cal-endar year 1980. 0n Schedule A, each reported his

New York income including a sum which represented each pet i t ionerrs distr ibut ive

share of the ordinary income of the law firm as reported by the firn for

Federal  lncome tax purposes for the year 1980.

3 .  As  requ i red  by  sec t ion  6 I2 (b)  (3 )  o f  the  Tax  Law,  each pe t i t loner  added

back to his Federal  adjusted gross income a sum which represented his share of

the New York City unincorporated business tax paid by the law f l rn on i ts

income from New York City sources. This tax had been deducted by the f l rn ln

computing the ordinary income of the law firm.

4. Al-1 of the income of the law firm was derf-ved from the practice of law

and was personal service income as def ined in sect lon 1348 of the Internal

Revenue Code in effect during the year in issue.

5. Petitioners computed the maximum tax on personal service lncome on

Form IT-250 which each attached to his New York State Resident Return. 0n

Ll:ne 2 of that form Mr. Hart  reported a total  personal service lncome of

$94,767.82, arr iv ing at this amount by addlng his share of the New York City
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unincorporated business tax paid by his law f i rm ($3,655.00) to his share of

the ordinary income of the law firm as reported by hln on his New York State

Income Tax Resident Return ($91,I I2.82).  Mr. Rowe reported a total  personal

service income of. $2421842.00 cornputing thts amount in the same manner as Mr.

I lart .

6.  On October 24, 1983, the Audit  Dlvis ion lssued to Mr. Hart  a Statement

of Audit Changes which explained that the maximum tax benefit on his 1980 New

York State income tax return had been recourputed on the basis of an examination

of the law f i rmts partnership return which reported Mr. Hartrs distrLbut ive

share  o f  the  f i rmrs  o rd inary  income as  $91,113.00 .  Th is  resu l ted  in  persona l

income tax due of $89.22 plus interest.  A slni lar statement was issued to Mr.

Rowe.

8. In response to the Statement of Audit  Changes, Mr. Hart  sent a let ter

to the Audit  Divis ion stat ing, in pert inent part :

rrMy distr ibut ive share of partnership income ci ted by you,
al though correct for federal  income tax purposes, fai ls to take into
account $3,655 whlch the f i rm paid in New York City Unincorporated
Business Taxes, which although deductible for federal income tax
purposes, l -s not deduct ible for New York State income tax purposes.

Thus, my New York State personal servlce income would equal the
federal  amount referred to by you plus the addlt ional $3r655' paid by
the firm in New York City Unincorporated Busi,ness Taxes, which New
York  Sta te  requ l res  be  added back  in . "

Mr. Rowe sent a substant ial l -y simi lar let ter to the Audit  Divis ion.

9. A Not ice of Def ic iency nas issued to I"1r.  I lart  on Apri l  5,  1984 assert lng

addit ional tax due for the year 1980 of $89.22 plus interest.  0n the same

date, a Not ice of Def ic lency hras issued to Mr. Rowe assert ing a tax due for the

year  1980 o f  $262.33  p lus  in te res t .
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CONCLUSIONS OF LAIJ

A. That sect ion 603-A(b) (1) of  the Tax Law, as i t  appl- ied to the year in

issue, def ines New York personal service income, in pert inent part '  as i tens of

income includible as personal service income for purposes of sectLon 1348 of

the Internal Revenue Code, Co the extent such items are includible in New York

State adjusted gross i"ncome.

B. That once the taxpayer has determined what ltems of New York source

income const i tute personal service income, the taxpayer must then calculate his

personal service taxable income. Sect lon 603-A(c) of the Tax Law def ines frNew

York personal service net income" as personal service income reduced f i rst  by

any deductions allowable under section 62 of. the Internal Revenue Code which

are properly al locable or chargeable against New York personal service income.

New York City unincorporated business taxes are al lowable deduct ions under

sect ion 62 of the Internal Revenue Code. Therefore, pet i t lonersr personal

service income r i ras properly reduced by an amount represent lng each pet i t lonerts

distr ibut ive share of those taxes.

C.  That  Tax  Law sec t ion  6 I2 (b)  (3 )  requ i res  tha t  any  s ta te ,  1oca l  and

forelgn income taxes deducted as expenses in arr iv ing at Federal  adjusted gross

income be added back for purposes of determining New York adjusted gross

income. This modif icat ion is not included in sect ion 603-A(b) (1) of  the Tax

Law which def ines "New York personal service income." The intent of  the

legislature with regard to this matter is shown in the Laws of 1980' Chapter

417, sect ion 34, where New York personal service income was redef ined to

include t t the amount of the modif icat ions which must be added to federal  adjusted

gross income pursuant to paragraphs seven, elght and nine of subsect lon (b) of

sect ion sj-x hundred twelve.r t  Where one or more except ions are expressly made
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in a statute, i t  may be fair ly inferred that the legislature intended that no

other except ions be made, by lnpl icat ion or otherwise (Matter of  Marx v.  State

Tax Comm., 103 A.D.2d 905).  Accordingly,  the urodif icat lon contalned ln sect ion

612(b) (3 )  cannot  be  read in to  sec t ion  603-A(b) (1 )  o f  the  Tax  Law.

D.  That  the  pe t i t ions  o f  Joseph T .  C.  Har t  and George Rower  J r .  a re

denied and the not ices of def ic iency dated Apri l  5,  1984 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUl\l I 71986 PRESIDENT


