
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o t

Edward & Mary Hardy

for Redeterninat lon of a Def ic iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
CLty Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Adninistrat ive Code of the Clty
of New York for the Years 1979 & 1980.

That deponent further
herein and that the address
of  the  pe t i t ioner .

Sworn to before rne this
5 th  day  o f  December ,  1986.

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Couurisslon, that he/she ls over 18 years
of age, and that on the 5th day of December, 1986, he/she served the within
notice of Declsion by certified mall upon Edward & Mary llardy the petltloner in
the within proceedlng, by enclosing a true copy thereof in a securely sealed
postpaid rrrapper addressed as fol lows:

Edward & Mary Hardy
P . O .  B o x  8 3 9
Newark, NJ 07101

and by deposlt ing same enclosed in a postpaid properly addressed lrrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

says that the said addressee is the Pet i t ioner
set forth on said wrapper l-s the last known address

pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

December 5, 1986

Edward & Mary Hardy
P . O .  B o x  8 3 9
Newark, NJ 07101

Dear Mr. & Mrs. Hardy:

Please take notice of the Declsion of the State Tax Cornmisslon enclosed
herewLth.

You have now exhausted your rlght of review at the adnLnlstrative level.
Pursuant to sectLon(s) 690 & 1312 of the Tax Law, a proceeding ln court  to
review an adverse deciston by the State Tax CommLssLon nay be LnstLtuted only
under Artlcle 78 of the Clvil Practl.ce Law and Rules, and uust be commenced l"n
the Supreme Court of the State of New York, Albany Countyr nlthLn 4 months fron
the date of thls not ice.

Inqulrtes concerntng the iomputatlon of tax due or refund allowed ln accordance
wlth thls decLston nay be addressed to:

NYS Dept. Taxatl.on and Flnance
Audlt Evaluatton Bureau
Assessment Revlew Unlt
Bul lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very trul! loursr

STATE TAX COMMISSION

Taxlng Bureauf s Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

EDWARD HARDY & MARY HARDY

for RedeterminatLon of a Deficiency or for
Refund of New York State Personal Incone Tax
under Art ic le 22'of the Tax Law and New York
Clty Nonresldent Earnlngs Tax under Chapter
46, Tl t le U of the Adninlstrat lve Code of the
City of New York for the Years 1979 and 1980.

DECISION

Peti t loners, Edward t{ardy and Mary Hardy, P.O. Box 839, Newark, New Jersey

0710I,  f i led a pet l t lon for redetermlnat lon of a deftc lency or for refund of

New York State personal lncome tax under Artlcle 22 of. the Tax Law and New York

Clty nonresl"dent earnings tax under Chapter 46, Tltle U of the AdnLnLstratlve

Code of the Ctty of New York for the years 1979 and 1980 (Fi le No. 5L022).

A hearlng was held before Dorls E. Steinhardt,  Hearing Off lcer,  at  the

offLces of the State Tax Co 'nission, Two lJor ld Trade Center,  New York, New York

on May 14 ,  1986 a t  10 :45  A.M. ,  w l th  a l l  b r ie fs  to  be  subn i t ted  by  August  12 ,

1986. Petitioner Edward Hardy appeared pro gll. The Audit DLvlslon appeared by

John P.  Dugan,  Esq.  (Ange lo  Scope l l l to ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether petitioner Edward llardy ls properly entltled to allocate a

portion of hls salary l"ncome to sources wlthout the State and Clty of New York.

II. Whether petitioner Edward Hardy is properly ent{tled to clain a

busl-ness loss and a rental loss for each of the years L979 and f980.
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FINDINGS OF FACT

1. Edward Hardy and Mary Hardy filed jolnt

nonresldeot returns for the years 1979 and 1980.

(herelnafter r fpet i t ioner")  al located hl .s salary

without the State of New York as follows:

1979

New York State lncome tax

0n each retutn Edward llardy

lncome to sources withl.n and

x  $33 ,524 .00  ( sa la ry )  =  $LL ,762 .00
(Anount allocated
to New York State)

1 980

x  $37 ,188 .00  ( sa la r y )  =  $13 ,164 .00
(Anount allocated
to New York State)

(Days worked Ln New York State) 80
(Tolal days worked in year) m

(Days worked ln New York State) 80
(Total days worked ln year) ffi

2. 0n each of the aforestated returns petltloner allocated 357. of his

reported business loss and rentaL loss to New York State.

3. For each of sald years petltloner also flled a New York Clty Nonresl-

dent Earnings Tax Return whereon he allocated his salary and claimed losses to

New York Clty on the same basis as that used for New York State. On such

returns petitioner reported that hls buslness losses rtere derived from ttHardo

Manufacturersrt t  a trmetal  works" buslness located at 247 N.J. Ral l -road Avenue'

Newark, New Jersey.

4. On November 15, L982, the Audlt Dlvisl"on issued a Statement of Audlt

Changes to petltloner and his wife whereln petltlonerrs clalmed allocatlons

were dl.sallowed. AddltLonally, penalties rdere asserted for the late fll lng of

thel.r 1979 return (whlch was dated Aprll 15, 1981 and received by the Audlt

Divlston on Aprtl 20, f981) and the late payment of the t,axes due thereon.

AccordlngLy, a Notice of Deficlency nae lssued against petltloner and hls wlfe

for the years 1979 and 1980 on June 17, 1983 assert lng addlt lonal New York
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State personal l"ncome tax of $4,008.36, addltl"onal New York Ctty nonresl"dent

earn lngs  tax  o f  $318.21 ,  pena l ty  o f  $720.01  and ln te res t  o f  $1 ,355.50 ,  fo r  a

t o t a l  d u e  o f  $ 6 , 4 0 2 . 0 8 .

5. As the result of a pre-heartng conference the tax deficl-ency was

reduced fron $4,326.57 to $3,706.19. Such reduct ion was based on the al- lowance

of 32 days worked without New York during L979 atd 2L days worked wlthout New

York durlng 1980. Sald allowances rrere based on documentation subnltted by

pettt,l"oner.

6. DurLng the years at lssue pet l t ioner was enployed by the U.S. Depart-

ment of The Inter ior,  Off lce of Youth Programs. He held the posltLon of

Regional Dlrectof. Hls region was comprlsed of New York, New Jersey and

Delaware. Hls dutles consl.sted, lnter alla, of vlsiting the camps wlthln hls

jur isdict lon.

7. Petitloner submit,ted several travel vouchers to evldence a portion of

his claimed days spent wlthout New York. Ilowever, he was allowed all such

substant,tated days at the pre-hearlng conference.

8. The balance of days clalmed as havlng been worked wlthout New York

were unsubstantiated. Petitioner subnit,ted a ll"stlng of such days but dld not

provide the orlgl.nal records from which the Llsting was purportedly prepared.

9. During a portion of the years at lssue petltloner operated from an

offlce located at the Veterans Adnlnlstratlon Bulldlng ln Manhattan. Subse-

quently, hls offlce was relocated to the World Trade Center ln Manhattan.

10. Pet l t ioner fal led to show that he ls properly ent l t led to ei ther a

rental loss or a buslness loss for New York State and City purposes for either

year at issue hereln.
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CONCLUSIONS OF LAW

A. That petitloner has falled t,o sustaln hLs burden of proof' funposed

pursuant to sect lon 689(e) of the Tax Law and sect ion U46-39.0(e) of the

Adninlstrative Code of the City of New York, to show that he ls entitled to a

greater allowance for days worked without New York than that allowed as the

resulc of the pre-hearlng conference.

B. That petltioner has failed to sustaln hLs burden of proof to show that

ls properly entitled to a buslness loss or a rental loss during etther year

lssue.

C. That the petitlon of Edward Hardy and l,lary Hardy Ls denLed.

D. That the Not lce of Def ic iency lssued June 17, 1983 ls to be modif led

so as to reflect the adjustrnent nade at the pre-hearl.ng conference (see Flnding

of Fact t'5tt, ggpgg,) and except as so stated, sald notice ls sustalned together

wtth such penalty and lnterest as may be lawfully owLng.

DATED: Albany, New York STATE TAX COMMISSION

DEC 0 51986

he

at

PRESIDENT


