
STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o t

James T. & Judith Hal l

for RedeterminaEion of a Def ic l"ency or Revislon
of a Determinat ion or Refund of Personal Income
& UBT under Art ic le(s) 22 & 23 of the Tax Law
for  the  Years  1978 & 1979.

AFFIDAVIT OF MAILING

ln a postpaid properly addressed wrapper ln a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on sald wrapper is the last known address

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, being duly sworn, deposes and says Ehat
he/she is an employee of the State Tax Commlsslon, that he/she is over 18 years
of age, and that on the 6th day of March, 1986, he/she served the within not ice
of Decision by cert i f ied nal1 upon James T. & Judlth Hal l  the pet i t ioner in the
wlthin proceeding, by enclosing a true copy thereof ln a securely sealed
postpald wrapper addressed as fol lows:

James T. & Judith Hal l
P . O .  B o x  2 0 9 7
Sarasota, FL 33578

and by deposlt,ing same enclosed
post off ice under the excluslve
Servlee within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me thls
6 th  day  o f  March ,  1986.

Aut5orized to ter oaths
pursuant to T Law sec t lon  174



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the
o f

James T.  & Judi th

Pet i t lon

Ha11 AFFIDAVIT OF MAILING

for Redetermlnat lon of a Def lc iency or Revision
of a Determl-nation or Refund of Personal Income
& UBT under Art ic le(s) 22 & 23 of the Tax Law
f o r  t h e  Y e a r s  1 9 7 8  &  1 9 7 9 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commisslon, that he/she ls over 18 years
of age, and that on the 6th day of March, 1986, he served the wlthin not lce of
Decision by cert i f ied mai l  upon Bernard Block, the representat l"ve of the
pet i t loner ln the withl"n proceedlng, b) '  encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Bernard Block
3 Georgetohrn Lane
Fa l rpor t ,  NY 14450

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t ioner herei .n and that the address set forth on said wrapper is the
last known address of the representat lve of the pet l t loner.

Sworn to before me thl-s
6 th  day  o f  March ,  1986 .

pursuant to



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

l" larch 6, 1986

James T. & Judlth Hal l
P . O .  B o x  2 0 9 7
Sarasota, FL 33578

Dear 1"1r.  & Mrs .  Hal l :

Please take not ice of Lhe Declsion of the State Tax Conmisslon enclosed
herewith.

You have now exhausted your right of review at Lhe administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
revlew an adverse decision by the State Tax Commisslon may be inst i tuted only
under Artl"cle 78 of the Clvll Practice Law and Rules, and must be commenced 1n
the Supreme Court of the State of New York, Albany County, wlthin 4 months from
the da te  o f  th is  no t , i ce .

Inquirles concerning the computation of tax due or refund allowed in accordance
wlth this declslon may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Bui lding / f  9,  Scate Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaufs Representattve

Petic ioner I  s Representat ive :
Bernard Block
3 Georgetown Lane
Fa l rpor t ,  NY 14450



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t lon

o f

JAMES T. HALL AND JUDITH HALL

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax and Unincorporated
Business Tax under Art,lcles 22 and 23 of. the Tax
Law for  the Years 1978 and L979.

DECISION

Pet i t ioners ,  James T .  Ha l l  and Jud i th  Ha l l ,  P .O.  Box  2097,  Sarasota ,

F lo r lda  33578,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax and unincorporated buslness tax under Art icLes 22

and 23 of the Tax Law for the years 1978 and L979 (Fi le No. 37851).

A hearing was hel-d before Arthur Brayr Hearing Off lcer,  at  the off ices of

the Stat,e Tax Cornmission, 259 Monroe Avenue, Rochester,  Ne\^r York, on March 13,

1 9 8 5  a t  9 : 1 5  A . M . ,  w i t h  a l l  b r l e f s  t o  b e  s u b n i t t e d  o n  o r  b e f o r e  J u n e  2 1 '  1 9 8 5 .

Pet i t ioners appeared by Mr. Bernard Block. The Audlt  Divis lon appeared by

John P.  Dugan,  Esq.  (James De l la  Por ta ,  Esg. ,  o f  counse l ) .

ISSUE

I. Whether the Notice of Deficiency was issued beyond the statute of

l iar i tat , lons.

I I .  Whether the Audit  Divis ionts reconstruct, ion of pet l t ioners'  income for

the years 1977 and L978, uslng the net worth method, properly deternined that

pet i t loners had addit lonal unreported income.

FINDINGS OF FACT

1. Pet i t l "oners, James T. Hal l  and Judith Hal l ,  f i led New York Stat,e

income tax resident returns for the vears 1978 and L979. James T. HalI  f i led
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New York Stat,e unincorporated buslness tax returns for the years 1978 and 1979.

Both the income tax return and the unincorporated business tax return f l led for

each of the years in quest lon reported the income earned and expenses incurred by

James T. Hal1 fron his operat, ion of an unincorporated buslness knovm as Naples

Hotel .  Naples Hotel  was a restaurant whlch sold food and beverages. Pet i t loner

repor ted  a  ne t  p ro f i t  f ron  th is  bus iness  o f  $3 ,336.84  in  1978 and a  ne t  loss  o f

$ 2 5 , 8 8 2 . 8 6  i n  1 9 7 9 .

2. On June 23, 1981, the Audit  Divls ion commenced an audit  of  pet l -

t ioners. The decision to conduct an audit  was based, in part ,  on the Audit

Divis ionrs concluslon that there r^rere certain discrepancies revealed by pet i-

t ioners ' tax  re tu rns .  That  i s r  the  tax  re tu rns  repor ted  a  subs tan t ia l  inc rease

i.n buslness assets without an apparent source of suff lc ient i -ncome to make the

purchases .

3. As a result  of  conduct ing a nec vrorth audit ,  the Audlt  Dlvis ion

concluded that pet l t ioners had unreported lncome i"n the amount of $34,462.02 ln

1978 and $70,058.75  in  1979.  Consequent ly ,  the  Aud i t  D iv is ion  issued a  Not ice

of Def ic iency to pet i t i "oners assert ing personal income tax due for the years

1978 and 1979 o f .  $ i5 ,812.90 ,  p lus  pena l ty  pursuant  to  Tax  Law $685(b)  o f

$ 7 9 0 . 6 6  a n d  i n t e r e s t  o f  $ 9 , 9 2 5 . 3 7 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 2 0 , 5 2 8 . 9 3 .

4. The Notice of Def lc i"ency had two dates pr i .nted on i t  --  Apri l  14, L982

and Apri l  27, 1982. However,  the nai l ing records of the Department of Taxat ion

and Finance show that the Not lce of Def ic i .ency was ruai led on Apri l  14'  L982.

5. After the Not ice of Def ic ieney was issued, the Audit  Divis ion received

addit ional i -nformation pertaining to the cost basis of rentaJ- propetty located

at 1098 Mount l{ope Avenue in Rochester, New York, whlch was sold during the

audit  per lod. Pet i t loners also establ ished that they had a ser ies of loans
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that had not been ref lected ln the or iginal  audit .  The Audit  Dlvis lon also

adjusted the anount of the proceeds which pet i t ioners received on the sale of

vacant 1and. On the basis of this informatlon, the Audit  Di"vis ion reduced the

amount  o f  tax  asser ted  to  be  due to  $13,830.63  p lus  pena l ty  and ln te res t .

6.  The net worth audit  was based upon an ser ies of computat ions. The

fol lowlng represents a synopsis of those computat ions to which pet i t ioners take

except lon in their  post-hearing br ief :

a )  Ana lys is  o f  asse ts  and l iab i l i t ies  as  o f  December  31 ,  1977.

1)  Pet i t loners  asser t  tha t  there  is  a  $9 ,000.00  er ro r  a r is lng  f rom

the dupl lcat ion of the value of certain land. However,  the land has not

been ident i f ied. The Audit  Divls ion has acknowledged that i t  had

dupllcat,ed the value of property located on Mount Hope Avenue ln

Rochester,  New York, but that the dupl lcat ion of the entry recordlng

the sale of the property has been corrected.

2)  Pet i t ioners r  b r ie f  asser ts  tha t  there  is  an  er ro r  o f  $ : t '800 .00

without sett ing forth the nature of the error.  However,  i . t  may be

inferred that pet l t ioners are argulng that the Audit  Divls ion incorrect ly

concluded that pet i t ioners had a loan in the amount of $31,800.00 fron

Securi ty Trust Company 7n L977. The documentat ion in the record supports

the conclusion that pet i t ioners had such a loan. In addit lon, pet l t ioners

have not subrni t ted any documentat ion to refute thi .s premise.

3) Pet i t ioners maintain that there is a $36,870.62 misconcept lon

pertainlng to mortgages payable on rental  propert ies apparent ly on the

basis that such a mortgage was nonexlstent.  In the course of the audit ,

the Audit  Divis ion determlned that pet i t ioners owned property at 1098

Mount Hope Avenue in Rochester, New York which was encumbered by a
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mor tgage in  the  amount  o f  $36,870.62  as  o f  December  31 '  L977.  The Aud i t

Divl-s ionrs information as to pet l t ionerst real  proPerty was derived frorn

pet i t ionersr tax returns and information in the county courthouse records.

In contrast,  pet i t ioners have not presented any evidence that the property

located on Mount Hope Avenue in Rochester was held free of any mortgage

d e b t .

4) Pet i t ioners have maintained that there is a $20,000.00 error

with respect to a loan from Securl ty Trust Company. After revision of the

audit, the Audit Division determined that petitioners had loans from

Securi ty Trust Company as fol lows:

Pertod Ending

t2 /31 /77
12  / 31 /7  8
12 /3 r / 7e

Outstandlng
Balance of Loan

$  75 ,49L ,25
84 ,669 .29

L4 r ,428 . rL

The Audlt  Divis ion obtained this information from Securi ty

Trust Conpany. Pet i t ioners have nelther presented any l"nfornat lon as to

the nature of the asserted error, nor have they shown why the Audlt

D iv is lon 's  f igures  are  lncor rec t .

b )  Ana lvs is  o f  asse ts  and l iab l l i t les  as  o f  December  31 ,  1978.

l)  Pet i t ioners have raised the sane points addressed in Flndings

of  Fac t  "6 (a) ( I ) "  and "6(a) (2 ) "  w i th  resPect  to  the  yeat  1978.  S ince  the

same facts apply hereln, further discussion is unnecessary.

2) The Audit  Dlvis ion determined pet i t ioners'  personal l iv ing

expenses by addlng an est imated cash l lv lng expense of $7'800.00 to the

actual personal checks wri t ten by pet i t ioners. In 1978, these checks

total led $22,529.77. Pet i t ioners malntaln that these checks were not used

to sat lsfy l lv lng expenses but were used to pay back cash advances from
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Mastercard. I loweverr pet l t loners have

how these cash advances were ut l l ized.

present any evidence as to their  l iv ing

3 )  " $ 1 9 ,  1 0 8 . 5 2  m l s c o n c e p t i o n . "

the adjustment sought by pet l t loners on

adjustment discussed in Finding of Fact,

slon is unwarranted.

not presented any evidence as to

In addlt lon, pet i t ioners did not

expenses .

The Audit  Divis ion has accepted

this point and included l t  ln the

r r5 t r .  There fore ,  fu r ther  d iscus-

4) Pet i t ioners have al leged that the Audlt  Divis ion erred by not

increasing pet i t ionerst Uabi l i t les as a result  of  certain loans. Two of

these loans were allegedly from Security Trust Company in the amounts of

$15,348.75  and $10,000.00 .  These funds  were  a l leged ly  used to  conver t

hotel  rooms into apartments, to purchase sl lver bul l lon and for business

renovat ions.

5) The Audit  Divis ion decl ined to take into account proceeds which

pet i t ioners received from the sale of property designated as "1098 Mount

Hope Avenue." Pet i t ioners have maintained, without any substant lat ion,

that the proceeds from the sale were used as a downpayment on a dwelling.

c )  Ana lys is  o f  asse ts  and l iab i l l t les  as  o f  Decenber  31 ,  1979.

1) Petitloners have alleged that it was an error not to include

l lab i l i t tes  o f  $57,775.00  ar is lng  f rom cash advances  f rom Mastercard  and

Visa. Pet l t loners maintain, without any substant iat ion, that these funds

were ut i l Ized, to purchase nining shares and to cover margin accounts.

2) Pet i t ioners apparent ly contend that the Audit  Dlvis ion erred ln

unders ta t ing  the l r  l iab i l i t y  by  $ I00 ,000.00  based upon a  no te  f rom

Seeurity Trust Company. No evidence rras presented to document the
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existence of sald note. Further,  no evidence r{ras presented discloslng the

use o f  the  funds .

3) The Audit  Divis lon determined pet i t ioners'  personal l lvtng

expenses by addlng an est lmated cash l iv ing expense of $7,800.00 to the

actual personal checks wrl t t ,en by pet, lc loners. In 1979, these checks

total led $30,003.05. Pet l- t ioners have argued that the personal checks

were not used to satlsfy personal living expenses as det,ermlned by the

Audit  Divis ionr but were used to pay back cash advances. Pecit ioners have

not,  presented any evi ,dence as to how these cash advances were ut l - l ized.

Moreover,  they have not presented any evidence as to pet i t loners'  l iv ing

expenses.

4) Pet i t loners have argued that the Audit  Divls ion erred in

fai l lng to take into account untraced loan proceeds and other l tems as

fo l lows:  a  $73,160.00  loan used to  purchase mln lng  s tocks '  conmodi ty

contracts,  s i lver and to make a downpayment on a dwel l ing; $9,255.80

proceeds from the sale of commodlty tradlng contracts used to purchase

mining shares; and proceeds of $21,966.82 used to purchase nlnlng shares.

5)  Pet i t ioners  have argued tha t  there  is  a  $10,000.00  er ro r

ar is ing from the sale of vacant land. The Audlt  Divis lon has acknowledged

that there was an error and has nade the corresponding adjustments.

There fore ,  th is  po ln t  i s  now moot .

7. Miscel laneous adjustments -  Pet i t ioners assert  that there are a number

of ar i thmetic errors wlth respect to each of the tax years at issue. However,

pet i t ioners have not ident i f ied whether the errors appeared on the tax returns

or in the Audit  Dlvis ion computat ions.
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8. No evidence or argument was addressed to the negl l"gence penalty

asserted to be due.

CONCLUSIONS OF LAW

A. That sect lon 683(a) of the Tax Law provides that,  general ly,  tax shal l

be assessed within three years after the return was f l led regardless of whether

the  re tu rn  was f i led  on  or  a f te r  the  da te  p rescr ibed.  Sec t ion  6B3(b)  (1 )

provides, in general ,  that an income tax return f i led before the last date

prescr ibed shal l  be deemed f i led on such last day. In accordance with Finding

of Fact "4",  the Not. ice of Def ic iency was mai led withln three years of the date

the returns for 1978 and 1979 were due. Accordingly,  the Not ice of Def ic iency'

which was mai led on Apri l  14, 1982, was lssued withln the statute of l i rni ta-

t ions .

B. That sect lon 722 and 689(e) of the Tax Law place the burden of proof

on pet i t ioner except in three specif ical ly enumerated instances, none of which

is relevant to this case. Pet i t ioners have fai . led to meet their  burden of

proof with respect to each and every issue raised. Neither the sumaary

schedules nor the sparse documentatton submitted lnto evideoce \'tere sufficient

to form any basis warrant ing cancel lat ion or reduct ion of the instant

def ic lency.

C. That the Audit  Divis ion properly decl ined to take l"nto account the

loans where pet i t ioners dld not ident l fy how the loans were used. The

rat ionale for thi .s posl t ion can be seen from those instances where Pet i t ioners

claimed that the loans were ut i l !zed, to purchase assets. In these instances,

there would be no change 1n the asserted def ic lency because both the assets and

l iabi l i t tes would be increased equal ly result ing ln no change in pet i t lonersf

net worth.
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T. Hal l  and

I r

Judi th Hal1 is  denied and theD. That the pet i t lon of James

Notice of Def ic iency is sustai .ned.

DATED: Albany, New York

h{,,$ifi 0 '-. n$BE

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


