
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Donald J.  & Joan Greelev

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Year
1  9 8 0 .

AFFIDAVIT OF },IAILING

State of  Nen York :
S S .  :

County of Albany :

Doris E. Steinhardt,  being duly sworn, deposes and says that he/she ls an
employee of the State Tax Commission, that he/she is over 18 years of age, and
that on the 18th day of February, 1986, he/she served the within not i-ce of
Decision by cert i f ied ural l  upon Donald J.  & Joan Greeley, the pet i t ioners in
the withln proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Donald J.  & Joan Greeley
1 1 6 1  N . W .  9 8  T e r r a c e
Pembroke Pl-nes, FL 33024

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t loner
herein and that the address set forth on said wrapper is the last knonm address
of  the  pe t i t l -oner .

Sworn to before me this
18 th  day  o f  Feb rua ry , .  1986 .

i s te r  oa ths
s e c t i o n  I 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  18 ,  1986

Donald J.  & Joan Greeley
1 1 6 1  N . W .  9 8  T e r r a c e
Pembroke Pines, FL 33024

Dear  Mr .  &  Mrs .  G ree lev :

Please take not lce of  the Decis lon of  the State Tax Couniss lon enclosed
herewi th.

You have now exhausted your rlght of revlew at the adnini"stratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to revlelr  an
adverse decislon by the State Tax Connisslon may be lnst l tuted only under
Art ic le 78 of the Clvl1 Pract ice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany Countyr nlthin 4 months from the
date  o f  th ls  no t lce .

Inqulrles concernlng the computation of tax due or refund allowed in accordance
wlth thls decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Bui lding i l9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau I s Represent,at.ive



STATE OF NEI,T YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion

o f
:

DONALD J. GREELEY AND JOAN GREELEY

for Redeterminat lon of a Def j"ciency or for
Refund of Personal Income Tax under ArticLe 22 :
of the Tax Law for the Year 1980

DECISION

Pet i t loners ,  Dona ld  J .  Gree ley  and Joan Gree ley ,  1161 N.W.  98 th  Ter race ,

Pembroke Pines, Flor ida 33024, f l led a pet i t ion for redeternlnat ion of a

def ic i-ency or for refund of personal income tax under Art ic le 22 of the Tax Law

for  the  year  1980 (F i le  No.  49472) .

On December 3, 1985, pet i t ioners waived their  r ight to a hearlng and

requested that a decl,s ion be rendered by the State Tax Coonlssion based upon

the Department of Taxation and Finance file. Upon review of the record' the

State Tax Commisslon renders the fol lowing decision.

ISSUES

I. Whet,her unemployment compensation received by petlt loner Joan Greeley

is  subject  to  New York State personal  lncome tax.

I I .  Whether  the Not ice of  Def ic iency issued to pet i t ioners by the Audi t

Div is l .on was barred by a statute of  l in i ta t tons.

FINDINGS OF FACT

1. Donald J.  Greeley and Joan Greeley (hereinafter "pet i t ioners") t l "rnely

f i led a New York State Income Tax Resldent Return for the year 1980 under the

f i l lng status "marr i .ed f i l lng separately on one return." 0n October 29, 1983'

as a result  of  inforrnat lon obtained from the Federal /State Tape Match progran

which indlcated that pet l t ioners had reported unemployment compensat ion received



-2 -

by petitloner Joan Greeley on thelr 1980 Federal income tax return but not, on

their  1980 New York State return, the Audi. t  Divis lon issued a Statenent of

Audit Changes to petitioner Joan Greeley which contalned the following explanation:

"The start ing point for computlng the New York tax l iabt l l ty is
Federal  adjusted gross lncome. Therefore, your tax l iabi l i ty has
been recomputed as shor,m.

You nust compute the taxabl-e amount of unenploJrment compensation as
i f  you had each f l led separate Federal  returns. Therefore, for our
purposes, as you have a base of zexo, the amount of compensat ion
received is l lkewise taxable to New York State.

Interest for late paynent or underpayment at the appl lcable rate.

Federa l  ad jus ted  gross  income repor ted  $31,957.00
Total  New York income reported 28,907.00
Ad jus tuent  $  3 ,050.00
Tota l  New York  income repor ted  $  2 ,275.83
Ad jus tment  3 ,050.00
Tota l  New York  income cor rec ted  $  5 ,325.83
Exempt ion  750.00
New York taxable income corrected $-m

Tax on income $143.03
Tax due - prevl"ously stated 35.75

PERSONAL INCOME TAX BALANCE DUE $107.28
I n t e r e s t  3 2 . 6 5

TOTAL DUE $139.93"

Accordingly,  on January 5, 1984, the Audit  Dlvls lon lssued to pet i t loners,

Donald J.  Greeley and Joan Greeley, a Not ice of Def ic iency assert lng addlt lonal

tax  due o f  $107.28 ,  p lus  in te res t  o f  $35.04 ,  fo r  a  to ta l  amount  due o f  $L42.32 .

2. Pursuant to the provlsions of sect ion 85 of the Internal Revenue Code,

the Audlt  Divis ion, at ,  a pre-hearing conference held pursuant to 20 NYCRR

60L.4, reduced the amount of unemployment compensat lon received by pet i t ioner

Joan Greeley held subject to New York State personal lncome tax from $3,050.00

to  $2 ,663.00  and,  accord lng ly ,  reduced the  amount  o f  tax  due f rom $107.28  to

$92.00  p lus  app l l cab le  in te res t .
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3. Pet l t loners, Donald J.  Greeley and Joan Greeley, of fered no evidence

in  suppor t  o f  the l r  pe t i t ion .

CONCLUSIONS OF LAI,I

A .  That  sec t lon  612(a)  o f  the  Tax  Law prov ides :

"The New York adjusted gross income of a resl"dent lndlvidual
means his federal  adjusted gross income as def ined in the laws of the
Unlted St,ates for the taxable year,  with the modif icat ions specif ied
ln this sect ion.r l

The nodif icat ions to Federal  adjusted gross income as provided for in sect lon

6L2 of the Tax Law are not appl icable ln the lnstant proceeding.

B. That sect ion 85 of the Internal Revenue Code, in effect for the years at

i .ssue, lsas included wlthln Part  I I  ( I tens Speeif ical ly Included in Gross

Income) of Chapter 1B, Subt i t le A of the Internal Revenue Code and provided as

fo l lows:

ttS85. Unemployurent compensation

(a) In geneial .  --  I f  the sum for the taxable year of the
adJusted gross income of the taxpayer (deterur ined without regard to
this sect ion and without regard to sect i .on 105(d) and the unemployment
compensatlon exceeds the base amount, gross income for the taxable
year lncludes unemployment compensation in an amount equal to the
lesser  o f  - -

(1) one-half of the amount of the excess of such sum over
the base amount, or

(2) the amount of the unemployment compensation.

(b) Base amount def ined. --  For purposes of this sect ion, the
term tbase amountt  means --

(1 )  except  as  p rov ided ln  paragraphs  (2 )  and (3 ) ,  $20 '000,

(2 )  $251000,  in  the  case o f  a  jo ln t  re tu rn  under  sec t ion
6 0 1 3 ,  o r

(3) zero, ln the case of a taxpayer who --

(A) is marr ied at the close of the taxable year (within
the meanlng of sect lon 143) but does not f i le a joint  return
for such year,  and
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(B) does not l lve apart  f rom his spouse at al l  t i "mes
durlng the taxable year.

(c) Unernployment compensat ion def ined. --  For purposes of thls
section, the term tunemployment compensationt means any amount
recelved under a law of the Unlted States or of a State which ls ln
the nature of unemploynent compensation."'

C. That pet i t ioners have fai led to sustain their  burden of proof,  imposed

pursuant to sect ion 689(e) of the Tax Law, to show that the adjustment made

herein for unemployment compensat ion received by pet i t loner Joan Greeley was

erroneous or lmproper.  Accordl .ngly,  sald adjustment 1s hereby sustained.

D. That sect ion 683(a) of the Tax Law provides as fol lows:

rrExcept as otherwise provided in this sect ion, any tax under
this art ic le shal l  be assessed within three years after the return
was f i led (whether or not such return was f l led on or after the date
p r e s c r l b e d ) . "

E .  That  sec t lon  683(b) (1 )  o f  the  Tax  Law prov ides  as  fo l lows:

t tFor purposes of this sect ion a return of income taxr excePt
withholding tax, f i led before the last day prescr ibed by law or by
regulati.ons promulgated pursuant to law for the fil lng thereof' shall
be deemed to be f i led on such last day."

Pet i- t loners t  1980 New York St,ate personal income tax return is,

therefore, deemed to have been f i led on Apri l  15, 1981. Pursuant to the

provlsions of sectton 683(a) of the Tax Lawr.ggpg, the Audit  Divis ion has

three years fron the date on which the return l ras f i led or,  in the instant

proceed ingr  un t i l  Apr i l  15 ,  1984 to  assess  tax .  S lnce  the  Not ice  o f  Def ic lency

was lssued to pet i t ioners on January 5, I984r i t  was, therefore, t imely and

assessment of tax thereunder is not barred by a statute of l ln i t ,at ions.
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F.  That  the pet l t ion of  Donald J.  Greeley and Joan Greeley is  denied

the Not ice of  Def ic iency issued on January 5,  1984 ts  susta lned.

DATED: Albany, New York

r  ' .  i t  €  i :  
-

!  -  ^ i  t  : '

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


