
STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat,ter the Pet.it ion

F ranc i s  C .  Gran t ,  I I I

for  Redeterminat ion of  a Def ic iency or  Revis ion
of  a Determinat ion or  Refund of  Personal  Income &
UBT under Ar t ic le  22 & 23 of  the Tax Law for  the
Y e a r s  1 9 7 3  &  1 9 7 4 .

Franc is  C.  Grant ,  I I I
7 3 0  F i f t h  A v e . ,  S u i t e  2 5 0 1
New York ,  NY 10019

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i - t ioner .

o f
o f

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornmi.ssion, that he is over 18 years of age, and that on the
3rd  day  o f  January ,  1986,  he  served the  w l th ln  no t lce  o f  Dec is ion  by  cer t l f ied
mai l  upon Francls C. Grant,  I I I ,  the pet i t ioner in the within proceeding, by
encloslng a true copy t ,hereof in a securely sealed postpaid wrapper addressed
as fo l lows:

AFFIDAVIT OF MAILING

in a postpald proper ly  addressed wrapper in  a
care and custody of  the Uni ted States Posta l
Yo rk .

that  the sald addressee is  the pet i t ioner
for th on sai -d wrapper ls  the last  known address

Sworn to before me th is
3 rd  day  o f  Janua ry ,  1986 .

t ized Eo 3ter  oa ths
pursuant to Tax f ,aw sect ior 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Franc is  C.  Grant ,  I I I

for Redeterminat lon of a Def ic iency or Revislon
of a Determinat ion or Refund of Personal Income &
UBT under Art lc le 22 & 23 of the Tax Law for the
Y e a r s  1 9 7 3  &  L 9 7 4 .

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
3rd day of January, 1986, he served the within not lce of Decision by cert i f ied
mai l  upon Harvey Scheff ,  the representat ive of the pet i t loner in the wlthln
proceedinB, by encloslng a true copy thereof in a securely sealed postpaid
\^/rapper addressed as f  ol lows:

Harvey Scheff
Harvey  Schef f  &  Co.
521 F i f th  Ave.  -  lT th  F loor
New York ,  NY 10175

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the Uni . ted States Posta l
Serv ice wi . th ln the State of  New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapPer ls the
last known address of the representat lve of the pet i t ioner.

Sworn to before me th is
3 rd  day  o f  Janua ry ,  1986 .



S T A T E  O F  N E I , t r  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January  3 ,  1986

Franc ts  C.  Grant ,  I I I
7 3 0  F i f t h  A v e . ,  S u i t e  2 5 0 1
New York ,  NY 10019

Dear  Mr .  G ran t :

Please take not ice of  the Decis ion of  the State Tax Conmission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, a proceedi .ng in  cour t  to
rev iew an adverse decis lon by the State Tax Commlsslon may be lnst i tu ted only
under Ar t tc le 78 of  the Civ i l  Pract ice Law and Rules,  and must  be co--enced in
the Suprene Court  of  the State of  New York,  Albany County,  wi th in 4 months f rom
the  da te  o f  t h i s  no t i ce .

Inquirles concerning the computation of tax due or refund allowed in accordance
wi th th is  decis lon may be addressed to:

NYS Dept.  TaxatLon and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone #  (518)  457-2070

Very truly yours '

STATE TAx COMMISSION

Pet i t i one r t s  Rep resen ta t i ve
Harvey Schef f
Harvey Schef f  & Co.
521  F l f t h  Ave .  -  17 th  F loo r
New York ,  NY  10175
Taxing Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"Iatter of the Pet,it lon

o f

FRANCIS C. GRANT, III

for  Redeteru inat ion of  a Def lc iency or  for
Refund of Personal Income and Uni.ncorporated
Business Taxes under Ar t lc les 22 and 23 of  the
Tax Law for  the Years 1973 and 1974.

DECISION

Pet l t ioner ,  F ranc is  C.  Grant ,  I I I ,730  F l f th  Avenue,  Su l te  25OI ,  New York '

New York 10019, f i led a pet l- t lon for redetermlnat lon of a def ic iency or for

refund of personal income and unincorporated business taxes under Art ic les 22

and 23 of the Tax Law for the years 1973 and 1974 (f l le No. 48594).

A hearing was held before James Hoefer,  Hearing Off icer,  at  the off lces of

the State Tax Cornmission, Two World Trade Center,  New York, New Yorl t ,  on

August  21 ,  1985 a t  9 :45  A.M.  Pet i t , ioner  appeared by  Harvey  Schef  f  '  C .P.A.  The

Aud i t  D iv ls ion  appeared by  John P.  Dugan,  Esq.  ( I rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether  pe t i t ioner rs  ac t lv l t ies  as  a  buyer  o f  used au tomobl les  cons t i -

tuted the conduct of an unincorporated business, thereby subject ing the lncome

generated from saj-d act iv i t ies to uni.ncorporated business tax.

I I .  Whether,  for the year 1974, the Audlt  Divis ion properly computed

pet l t ionerts personal income tax pursuant to the tax rate schedule then ln

e f f e c t .

I I I .  Whether the Audit  Dlvis ion properly asserted penalt ies against pet i t ioner

for fai lure to t imely f i le unincorporated buslness tax returns and for fai lure

to t lnely pay said tax.
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FINDINGS OF FACT

1. Pet l t loner,  Francls C. Grant,  I I I ,  t inely f l led New York State income

tax resldent returns for lg73l and I974 whereln he reported buslness income of

$11,656.00  and $18,119.00 ,  respec t ive ly .  Pet i t ioner  d id  no t  f i l e  un incorpora ted

business tax returns for el ther of the years at lssue.

2. 0n March 15, 1978, the Audit  Dlvis ion lssued a Statement of Audit

Changes to pet i t ioner for 1973 and 1974 whereln i t  asserted, inter 9113, that

reported busl-ness lncome was subject to unLncorporated buslness tax. Several

technicai-  adjustments were also made to the conputat ion of pet l t ionerts I974

personal income tax l labi l i ty.  Pet l t ioner agrees with said technlcal-  adJustments

up to and includlng the conputat ion of New York taxable lncome of $32r031.75.

3. Based on the aforementioned Statement,  the Audit  Divls ion'  on Aprl l  4,

1978,  l ssued a  Not ice  o f  Def ic iency  to  pe t i t loner  fo r  1973 and 1974.  Sa ld

Not ice  asser ted  add i t iona l  tax  due o f  $3r211.40 ,  p lus  pena l ty2  and ln te res t  o f

$ 1 , 0 9 3 . 4 5 ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 4 , 3 0 4 . 8 5 .

4. During the years at issue pet l t ioner l ras a buyer of used autonobl les.

For the year I974, pet i t ioner purchased used autourobi les on behalf  of  three

separate f i rms: Park Avenue Motor Corp.,  Grand Prix Motors and Stateside

Automotive Associates, Inc. Pet i t ioner did not perfrom servlces slmultaneously

for the abovenent ioned f i rms. From January 1, 1974 through March 31, L974,

For 1973, pet l t ioner f i led a joint  income tax return with hls spouse'
Charlot te Grant.  For I974, pet i . t loner and his spouse f l led separate
income tax returns. CharLotte Grant is not a party to this proceeding.

Penalty r{as asserted pursuant to Tax Law $685(a)(1),  for fai lure to f l lc
unincorporated business tax returns on t ime, and Tax Law $685(a) (2),  for
fai lure to pay unincorporated business tax on t l .me.
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pet i t ioner performed services for Park Avenue Motor Corp, f ron Apri l  1,  I974

through September 30, I974 Mr. Grant represented Grand Prlx Motors and for the

remainder of the year he represented Stateside Autornot ive Associates, Inc.

The record does not disclose how nany f i rns pet i t ioner represented in 1973;

however,  i t  is an industry standard that.  a buyer of used autonobi les could

represent only one f  i rm at a gl-ven t ine.

5. As a buyer of used automobi les pet i t ioner sought to purchase, on

behalf  of  the f i rm he represented, qual i ty used automobi les. When pet i t ioner

located a quallty used automobile, he would negotlate a purchase price wlth the

sel ler,  contact the f i . rm he represented wlth the detai ls of  the proposed

transact lon and seek permi sslon t ,o purchase the vehicle.  I f  the f i rn pet i t ioner

represented gave 1ts pernission, pet i t ioner would give the sel ler the f i rnrs

demand draft .  Upon inspect lon of the purchased vehicle the f i rm, l f  not

sat lsf ied, could return said vehicle and cancel the transact ion.

6. On varlous occasions the f i r rns which pet l t l .oner represented would dlrect

hln not to purchase automobi les from certain dealers or would lnstruct him not

to purchase a certain type of autonobi le.

7 .  Pet i t ioner was compensated on a commission basis,  receivl .ng one-half

of  the prof i t  generated from the sale of those automobi les which he had previously

purchased on behalf  of  the f i rm he represented. Mr. Grant was not reimbursed

for the expenses he incurred ln his buying act iv i" t ies.

8. The income generated from pet i t lonerrs buylng aet iv i t ies was reported

on Federa l  Schedu le 'Cr r ,  Pro f i t  o r  (Loss)  From Bus lness  or  Pro fess ion .  The

fol lowing table sets forth the income and expenses reported on Schedule t tCt '  for

the  years  a t  i ssue:
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Gross commission lncome
Total  unrei .mbursed expenses
Net  p ro f i t

r97 3

$  21  , 513  . 00
9 ,857 .00

$11 ,656 .00

r97 4

$  27  ,  559  .00
9 ,44O.00

FiE';T19.6O'

9. The f trms which pet i t loner represented did not deduct from his cornmission

lncome such i tems as wi"thholding taxes, social  securi ty taxes, disabl l i ty

Insurance or workments compensat ion. Said f i rms did not provide pet i t ioner

wl-th a health insurance plan or pensl"on p1an. Pet i t ioner was not provlded with

an off ice by any of the f i rms he represented, al though he was ent i t led to use

their  faci l i t i .es any t lne he rsas present in said off ices.

10. As indi .cated in Finding of Fact t t2t t ,  
ry. ,  both part ies concur that,

for personal income tax purposes, pet l t lonerts L974 taxable income was correct ly

computed to  be  $32,031.75 .  In  i t s  S ta tement  o f  Aud i t  Changes da ted  March  15 ,

1978, the Audit  Divis ion computed $31817.93 of tax due on taxable i .ncorne of

$32,031,75 .  The cor rec t  tax  due on  sa id  taxab le  lncoure  is  $3 ,LL4.76  and no t

$ 3 , 8 1 7 . 9 3 .

11. Pet i t ionerts personal income tax returns have always been f i led in a

t imely fashion. Mr. Grant rel led on his cert i f l "ed publ lc accountant to prePare

al l  necessary returns and l t  was said accountantrs opLnion that pet l t ioner htas

not subject to unincorporated buslness tax. I t ,  was for thl"s reason that no

unlncorporated buslness tax returns were f i led for the years at issue.

12. 0n hls 1982 New York State income tax return, pet i t ioner r tas ent i t led

to  a  re fund o f  $810.00 .  Ins tead o f  l ssu lng  the  re fund to  pe t i t ioner  as  reques ted ,

the Audit  Divis ion appl ied the $810.00 co the amounts asserted due in the

Not lce  o f  Def ic i .ency  da ted  Apr i l  4 r  I978.
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CONCLUSIONS OF LAW

A. That the f l rns which pet i t ioner represented exercised a rr inlmal amount

of direct ion and control  over his act iv i t les and i t  was lnsuff ic ient to establ lsh

the existence of an employer-employee relat ionshlp. Tax Law $703(b) and 20

NYCCR 203.10(b).  The f i rns which pet i t loner represented were pr inar l ly concerned

with the result  of  his buying act iv i t les. Accordi .ngly,  pet i t lonerrs buying

act iv i t ies const i tuted the carrylng on of an unincorporated business within the

meaning and intent of  sect lon 703(a) of the Tax Law and the income derlved from

said act iv i t ies ls therefore subject to unincorporated buslness tax.

B. That the Audit  Divis lon inproperly computed pet i . t lonerrs 1974 New York

State personal income t ,ax. The proper tax on a taxable income of $32'031.75 ls

$3 ,114.76  and no t  $3 ,817.93 .  Due to  the  change in  New York  S ta te  persona l

income tax, pet i t ionerfs minimum income tax l iabl l i ty nust be recomputed.

C. That pet i t ioner has establ lshed that reasonable cause exlsted for hls

fal lure to t imely f i le unincorporated business tax returns and for his fai lure

to t lmely pay the unincorporated business tax. Accordlngly,  the penalt les

asser ted  pursuant  to  Tax  Law $$685(a)  (1 )  and 685(a)  (2 )  a re  cance l led .

D. That pursuant t ,o Flnding of Fact " I2",  1ug.,  pet i t ioner is ent l t led

to  c red i t  fox  a  payment  o f  $810.00 .

E. That the pet i t ion of Francls C. Grant,  I I I  ls granted to the extent

indicated in Conclusions of Law rrBrr,  rrC" and "Dt ' ,  ggpgg.;  that the Audit  Dlvis ion ls

dlrected to recompute the Not ice of Def l .c iency dated Apri l  4,  1978 consistent
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r^r i th the concluslons reached herein; and that,  except as so granted, the

pet l t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

JAN 0 3 1986
PRESIDENT

ISSIONER


