
STATE OF NEW YORK

STATE TAX COMI'TISSION

In the Matter of the Pet i t ion
o t

Nathan & Dorothy Grabler

for Redeterminat,l"on of a Defi-ciency or for Refund
of New York State Personal Incone Tax under Art ic le
22 of the Tax Law and New York City Personal Income
Tax under Chapter 46, Tl . t le U of the Adminlstrat ive
Code of the City of New York for the Years 1980,
l 9 8 l  a n d  1 9 8 2 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Connle Hagelund, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Courmisslon, that he/she is over 18 years
of age, and that on the 28th day of January, 1986, he/she served the withln
not ice of Declsion by cert i f led mal l  upon Nathan & Dorothy Grabler,  the
pet i t loners in the wit ,hin proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Nathan & Dorothy Grabler
300 lA l  B ldg .  I  #303
Juniper,  FL 33458

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United St,ates Postal
Service wtthin the State of New York.

AFFIDAVIT OF MAILING

that  the said addressee ls  the pet i t ioner
forth on said wrapper ls the last known address

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne thls
28 th  day  o f  January ,  1986.

inister oaths
pursuant to Tax Law sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o t

Nathan & Dorothy Grabler

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income Tax under Art lc le
22 of the Tax Law and New York Clty Personal Income
Tax under Chapter 46, Tl t le U of the Adninlstrat ive
Code of the Clty of New York for the Years 1980,
1 9 8 1  a n d  1 9 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Connie Hagelund, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmission, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he served the wlthln not ice
of Declslon by cert l f led mai l  upon Robert  M. Spl lky, the representat lve of the
pet i t ioners ln the within proceedlng, by enclosing a true copy thereof Ln a
securely sealed postpaid wrapper addressed as fol lows:

Robert  M. Spi lky
150 Broadway
New York, NY 10038

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the Unl. ted States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee is the representat lve
of the pet i t loner herein and that the address set forth on said wrapPer ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
28 th  day  o f  January ,  1986.

pursuant to Tax Law s e c t l o n  1 7 4



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M I ' { I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 28, 1986

Nathan & Dorothy Grabler
300 lAl Bldg. L 1t303
Juniper, FL 33458

Dear Mr. & Mrs. Grabler:

Please take not l"ce of the Declsion of the State Tax Cornmlsslon enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstratlve level.
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax  Law and Chapter  46 ,  T i t le  U o f
the Adninistrat ive Code of the City of New York, a proceeding ln court  to
revlew an adverse decislon by the StaEe Tax Cornmlssl-on may be instituted only
under Artlcle 78 of the Clvil Practlce Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of thls not ice.

Inqul"ries concerning the computatlon of tax due or refund allowed in accordance
wlth this decislon may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Ll t lgatLon Unit
Bui ldlng / f9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t lve
Robert M. Spi lky
150 Broadway
New York, NY 10038
Taxing Bureau rs Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

NATHAN GRABLER and DOROTHY GRABLER

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art lc le 22 of the Tax Law and New York
Ci. ty Nonresident Earnings Tax under Chapter 46,
Ti t le U of the Adninistrat ive Code of the City
o f  New York  fo r  the  Years  1980,  1981 and 1982.

Pet i t loners, Nathan Grabler and Dorothy Grabler,  300 IAI Bldg. I  #303,

Jun iper ,  F lo r ida  33458,  f i led  pe t i t ions  fo r  redetermlnat ion  o f  de f ic ienc ies  or

for refunds of New York State personal income tax under Art ic le 22 of the Tax

Law and New York Clty nonresident earnings tax under Chapter 46'  Ti t le U of the

Admin is t ra t i ve  Code o f  the  C i ty  o f  New York  fo r  the  years  1980,  1981 and 1982

( F i l e  N o .  5 3 9 1 1 ) .

A hearing was held before Al1en Caplowalth, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  May 21 ,  1985 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subml t ted  by  Septeurber  16 '

1985.  Pet i t ioner  appeared by  Rober t  M.  Sp i l ky ,  Esq.  The Aud i t  D lv is ion

appeared by  John P.  Dugan,  Esq,  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner Nathan Grabler may al locate hls income to sources

within and without the State and Citv of New York.

FINDINGS OF FACT

DECISION

New York Srate

1980 ,  1981  and

his salary

t .  Pet l t ioners, Nathan Grabler and Dorothy Grabler,  f i led

and New York City nonresident lncome tax returns for the years

L982. 0n their  New York State returns Nathan Grabler al located
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income to New York on the basis  of  davs worked wl . th in and wi thout  the State as

fo l l ows :

1 9  8 0

Total  days worked in year
Subtract  days worked outs ide New York State
Days worked in New York State

New York State amount :
7 6  a ^ ^

f f i  
x  $20 ,70L .00  ( sa la ry  i ncome)

r98r
Total  days worked in year
Subtract days worked outside New York State
Days worked in New York State

New York State amount:
/ \

2 9 6  Y ' ' ,

1982
Total  days worked in year
Subtract days worked outside New York State
Days worked in New York State

New York State amount:
/ \

#  x  $ 3 0 , 1 0 5 . 0 0  ( s a l a r y  i n c o m e )
z Y o

297
22L
76

$5,297 .oo
(Al located to NY)

296
22 r
75

$6 ,956 .00
(Al located to NY)

2 9 6
22r
75

$7 ,  628 .00
(Al located to NY)

2. For New York Clty purposes pet l t loner Nathan Grabler al located his

salary lncome on the same basis as that used for New York State purposes.

3. Mr. Grablerts salary income for each of the years at i -ssue was derived

f rom the New York law f i rm Cravath,  Swaine & Moore,  One Chase Manhat tan PLaza'

New York ,  New York  10005 .

4. On March 6, 1984, the Audit  Divis ion issued a Statement of Audlt

Changes to pet i t ioners for the year 1982 wherein Mr. Grablerrs ent i re salary

income was held al locable to New York based on the fol lowlng explanat ion:
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"Days worked at home do not form a proper basis for al locat ion
of income by a nonresident.  Any al lowance clained for days
worked outside New York State must be based upon the
performance of services which, because of the necessi" ty of
the ernployer obl igates the employee to out-of-state dut ies
in the service of his employer.  Such dut ies are those
which by their  very nature, cannot be performed in New
York .

Glving effect to the above pr lnciples for purposes of the
allocation formula, normal work days spent at home are
considered to be days worked in New York and days spent at
hone which are not normal work days are eonsldered to be
nonworking days. Information suburl t ted shows al l  237 days
worked out of New York were days worked at home. Therefore,
days worked out of New York are reduced to 0 and total
wages o f  $30r105.00  are  cons i .dered  taxab le  to  New York . ' l

On March 15, L984, the Audit  Divls ion issued a Statement of Audit

Changes to  pe t t t ioners  fo r  the  years  1980 and 1981 where in  Mr .  Grab le r rs  en t i re

salary income derived for each of said years was held al locable to New York

based on an explanat i-on substant ial ly s irni lar to that given for the year 1982.

6. On June 8, 1984, the Audit  Divis ion issued two (2) not ices of def lc iency

against pet l . t ioners based on the aforestated statements of audit  changes. One

such not ice asserted addit ional New York State personal income tax and New York

Ci ty  nonres ident ,  earn ings  tax  o f  92 ,26 I .00  fo r  the  years  1980 and 1981,  p lus

i n t e r e s t  o f  $ 7 2 3 , 7 9 ,  f o r  a  t o t a l  d u e  o f  $ 2 , 9 8 4 . 7 9 .  T h e  o t h e r  n o t l c e  a s s e r t e d

addit ional New York State personal income tax and New York City nonresldent

e a r n i n g s  t a x  o f  $ 1 , 1 7 6 . 0 0  f o r  t h e  y e a r  1 9 8 2 ,  p l u s  l n t e r e s t  o f  $ 1 3 1 . 9 3 ,  f o r  a

t o t a l  d u e  o f  $ 1 , 3 0 7 . 9 3 .

7 .  In  1970,  Nathan Grab le r  (here ina f te r  r rpe t i t ioner " ) ,  an  a t to rney '  Idas

hlred by the New York City law f i rm of Cravath, Swaine & Moore (" the fLrm") as

the  Ass is tan t

pet i t ioner was

Managing Clerk of  i ts  l i t igat l .on department O n  J u l y  l ,  L 9 7 5 ,

5 .

promoted to Managing Clerk and was direct ly responsl-ble for
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advis ing the approxinate ly  one hundred (100)  lawyers in  the f i rmrs l i t igat ion

department  on New York and federal  pract ice and procedure.

8.  As Managing Clerk,  pet i t ioner  was responslb le for  the form and procedural

correctness of  every l i t igat ion document  sent  out  by the f i rm.  Pet i t loner  qras

also charged wi th the dut ies of  keeping abreast  of  changes ln the law,  being

fani l iar  wi th the procedural  requi rements of  the var ious federal  and state

courts ,  ca lendar contro l ,  rev iewlng deci .s ions of  the var ious cour ts  for  those

which may be of  in terest  to  the f i r rn and overseeing the other  members of  the

Manag ing  C le rk I s  o f f i ce .

9 .  I n  Ap r i l  1979 ,  pe t i t i one r  and  h i s  w i f e  dec lded  to  move  to  F lo r i da

because of  Mrs.  Grablerrs  c i rcu latory problems.  Pet i t ioner  conveyed th is

decis ion to h is  super ior  at  the f i rm who was very upset  at  the prospect  of

los ing pet i t ioner 's  expert ise many years pr ior  to  h ls  normal  ret l rement  date

and before a successor  could be proper ly  groomed to replace h im, The s i tuat ion

r^/as exacerbated by the Managing Clerkrs cr i t ica l  importance to the f i rn .

10 .  I n  Sep tember ,  1979 ,  pe t i t i one r  and  h i s  w i f e  moved  to  F lo r i da  and

ssmmenced res id ing in  an apartment  which they previ .ously  mainta lned in said

s ta te .  F rom the  t i ne  o f  pe t i t i one r t s  dec i s l on  to  move ,  t o  t he  da te  o f  h i s

actual  move,  several  d iscussl .ons were held between pet i t ioner  and the f l rm

relat ive to h is  ro le wi th the f i rm subsequent  to h is  move to F lor ida.

11.  Wi th respect  to  pet i t ionerrs serv ices rendered for  the f i r rn f rom hls

Flor ida apartment ,  an ora l  agreement  was reached whereby pet i t ioner ts  ass is tant

was promoted to the posi t ion of  Managing Clerk.  Pet i t i .oner  was then requi red

to mainta in communicat ion wi th the f i . rn  by te lephone on a dai ly  basis ;  spend

three (3)  days every other  week in the f i rmrs New York of f ice;  be avai lable

to take phone cal ls  on procedural  mat ters on an around the c lock dai ly  basis
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and analyze court  opinions sent by the f i rn every other day to determine l f

such opinions contained anything useful  to the f i rm's pract ice. When such useful

opinions were discovered, pet i . t loner drafted an abstract and prepared a cr i t lque,

which r .ras sent to the f i rm, dist ,r ibuted to al l  l i t igat ion attorneys and ul t lnately

incorporated into a volume for easi ly accessible reference. For the aforestated

serv ices  pe t i t ioner rs  sa la ry  h ras  reduced f ron  $55,000.00 ,  wh ich  he  was earn ing  pr io r

to  h is  move to  F lo r lda ,  to  $20,000.00 ,  wh ich  was lncreased on  severa l  occas lons  over

the subsequent years.

L2. Pet, i t ioner performed his research in his aparEment in Flor ida where

one room was maintalned as an off ice and l lbrarv.

13. Pet, i t ioner subst i t ,uted for his successor and assumed the ful1 dut ies

of Managing Clerk during many of the days he spent, at the flrmrs New York

o f f i ce  dur ing  the  years  a t  i ssue here in .

14. The f i rn pald for al l  expenses incurred by pet i t i .oner on his tr lps to

l t s  N e w  Y o r k  o f f l c e .

15 .  Whi le  res id ing  ln  F lo r ida ,  pe t l t ioner  cont inued to  be  covered by  the

f i rmrs medical  plan, workmanrs compensat ion and unemployment insurance.

16. Durlng each of the years at l -ssue, the f i rm lssued a wage and tax

statement to pet l t loner whereln his lncome was character ized as employee wages.

L7. Pet i t ioner claimed that he rendered services in two separate and

dlst inct capacit ies for the f i rm durlng the years at issue. One was with

respec t  to  h ls  ac t l v i t ies  per fo rmed in  F lo r lda ,  wh ich  he  argued were  rendered

as a "consultant" and accordlngly,  the income deri .ved from such act iv i t ies

should not be held taxable to New York. The other was wi. th respect to his t lme

spent in New York reviewing the affairs of the Managing Clerkts off ice and
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serv jng as a subst i tu te Managi .ng Clerk whl le  h is  successor  was on vacat lon or

otherwise unavai lable.  Pet i t ioner  agrees that  the income der ived f rom the

lat ter  serv ices are fu l ly  taxable to New York s ince such serv ices were per formed

sole ly  wi th in New York.

18 .  Pe t i t i one r  submi t t ed  cop ies  o f  t he  f l rm fs  1980  and  1985  o f f l ce  d l rec to r i es .

Such  d i rec to r i es  des igna ted  pe t i t l one r  as  a  t t consu l t an t "  t o  t he  Manag lng  C le rk rs

o f  f  i c e .

CONCLUSIONS OF LAI,i

A.  That  i f  a  nonresident  enployee per forms serv ices for  h is  employer  both

withi.n and wlthout New York State, any allowance clalmed for days worked

outs ide of  the State must  be based upon the per formance of  serv ices which of

necessi ty  -  as d is t inguished f rom convenlence -  obl igate the employee to

o u t - o f - s t a t e  d u t i e s  i n  t h e  s e r v i c e  o f  h l s  e m p l o y e r .  ( 2 0  N Y C R R  1 3 1 . 1 6 ) .

B.  That  pet i t ioner  was engaged in one employnent  re lat ionship wirh the

f i rn ln  which he provided serv ices both wi th in and wl thout  the State.  (Col leary

v.  State Tax Comm. ,  69 ADZI,  922) .  Since l t  was for  the pet i t loner ts  convenience

rather  than the f i rmrs necessi ty  chat  h ls  serv lces be per formed outs ide New

York,  pet i t ioner  may not  a l locate h is  incone der tved f rom such out-of -s tate

dut les to sources wi thout  New York.

C.  That  pet i t loner fs  salary income der ived f rom the f i rm dur ing each of

the years at  issue \das at t r ibutable to New York State and Ci ty  sources in  l ts

en t i r e t y .



D. That  the pet i t ions of  Nathan

and the two (2)  not ices of  def ic iency

wi th such addi t ional  in terest  as mav

DATED: Albany,  New York

JAN 2 81986
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Grabler and Dorothy

issued June 8 ,  1984

be Iawful ly owing.

STATE TAX

Grabler are denied

are sustained together

COMMISSION

PRESIDENT


