
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon
o f

Jacek Gnlazdowskl :

for Redetermlnat ion of Def lc lencies or for :
Refunds of New York State Personal Incone Tax
under Artlcle 22 of. the Tax Law and New York :
Clty Personal Incone Tax Under Chapter 46, Ti t le
T of the Admlnlstrat lve Code of the Clty of :
New York for the Years 1978 and L979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Comnlsslon, that he/she is over 18 years
of age, and that on the 29th day of May, 1987, he/she served the wlthin not lce
of declslon by certlfled nall upon Jacek Gnlazdowskl the petittoner tn the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Jacek Gnlazdowski
L44-24 37th Avenue
Flush lng ,  NY 11354

and by deposit lng same enclosed in a postpald properly addressed wrapper ln a
post off lce under the excluslve care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the pet i t loner
hereln and that the address set forth on sald wrapper ls the last known address
of the pet i t l .oner.

Sworn to before me thls
29th d.ay of May, 1987 .

s te r  oa t
pursuant to Tax Law sect lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the l' latter of the Petltlon
o f

Jacek Gniazdowskl AFFIDAVIT OF MAILING

for Redeterrnlnatlon of Deflelencles or for :
Refunds of New York State Personal Incorne Tax
under Artlcle 22 of the Tax Law and New York :
City Personal Income Tax Under Chapter 46, Tltle
T of the Admlnl.strat lve Code of the CLty of :
New York for the Years 1978 and 1979.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Commlsslon, that he/she l-s over 18 years
of age, and that on the 29th day of May, 1987, he served the within not lce of
decLslon by cert l f led naLl upon Louls F. Brush, the representat lve of the
pet l t loner in the wlthln proceeding, bJ/ encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Louis F. Brush
l0 l  F ron t  S t ree t
Mineo la ,  NY 11501

and by deposit lng
post off lce under
Servlce wlthln the

That deponent
of the pet l t ioner
last known address

same enclosed ln a postpaid properLy addressed wrapper in a
the excluslve care and custody of che Unlted States Postal

State of New York.

further says that the sald addressee ls the representatLve
hereln and that the address set forth on said wtapper ls the

of the representat ive of the pet i t loner.

Sworn to before me thls
29th day of May, 1987.

Authorlzed to adminLster oaths
pursuant to Tax Law sect ion 174



S T A T E  O F  N E I 4 I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

May 29 '  1987

Jacek Gniazdowskt
144-24 37th Avenue
Flushing, NY 11354

Dear Mr. Gnlazdowskl:

Please take not lce of the declsion of the State Tax Co mlssion enclosed
herewlth.

You have now exhausted your right of revlew at the adulnLstrative level.
Pursuant to sect lon(s) 690 & L3I2 of.  the Tax Law, a proceeding ln court  to
revtew an adverse decislon by the State Tax Comrnisslon nay be lnscltut,ed only
under Artlcle 78 of the Clvl1 Practlce Law and Rules, and must be comuenced ln
the Supreue Court of the State of New York, Albany County, withln 4 months fron
the  da te  o f  th ls  no t lce .

Inqulrles concernlng the computatlon of tax due or refund alLowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
Bul ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COM.\{ISSION

cc: Taxl-ng Bureaurs ReptesentatLve

Petltloner I s Representatlve :
Louls F. Brush
101 Front St,reet,
Mtneola, NY 11501



STATE 0F NEI4I YORK

STATE TltX COMTUISSION

In the Matter of the Pet l t ions

o f

JACEK GNIAZDOWSKI

for RedeterminatLon of Def lc iencles or for
Refunds of New York State Personal Iucome Tax
under Artlcle 22 of the Tax Law and New York
Clty Personal Income Tax Under Chapter 46,
Ti t le T of the AdmlnLstrat lve Code of the Clty
of New York for the Years 1978 and L979.

DECISION

Petl t loner,  Jacek Gniazdowski,  L44-24 37th Avenue, FLushlng, New York

IL354, f l led pet l t ions for redetermlnat ion of def lc iencles or for refunds of

New York State personal lncome tax under Art lc le 22 of.  the Tax Law and New York

Clty Personal Income Tax under Chapter 46, Tltle T of the AdnLnlstratLve Code

of the Clty of New York for the years L978 ar.d L979 (Fl le Nos. 38591 and

4s358)  .

On Octobet  23 ,1985,  pe t l t loner  wa lved h is  r igh t  to  a  hear ing  and requested

the State Tax Commlssion to render a declslon based upon the ent lre record

contained ln the f l le,  wlth al l  br lefs to be subnlt ted by October B, 1986.

After due conslderat ion, the State Tax Connlsslon hereby renders Ehe fol lowlng

dec is ion .

ISSUES

I. Whether the notices of deficiency were issued without any basls and

for the sole purpose of extendl.ng the period of l lmitat lon on assessment.

II. Whether pecitioner has substantlated that he was engaged ln a t,rade or

business during the years at lssue.
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III. Whether petitloner has substanciated the character and amounE of

business expenses clatmed as deducttons frou gross lncome for the years ac

lssue.

FINDINGS OF FACT

l. Pet,lt,ioner, Jaeek Gnlazdowskl, fi led New York St,ate lncoue tax resident

returns and untncorporated buslness tax returns for the years 1978 and L979.

a. The 1978 lncome tax return l isted pet l t loner 's occupat lon as

"pr in t ,e r " ,  and repor ted  to ta l  lncome o f  $16,351.00 ,  cons ls t lng  o f  $15,430.00  ln

buslness lncome, $86.00 ln lnterest lncome and $835.00 recognLzed from the sale

or exchange of capltal  assets.

(1) The copy of Federal  Schedule C attached to the return showed

" income"  o f  $18r846.00 ,  cons ls t lng  o f  " lns t i tu t iona l r '  incoue o f  $18 '596.00

and rrother" income of $250.00. The fol lowlng expenses were 11sted beneath

said lncome:

magaz lnes ,  newspapers ,  e tc .
telephone-lnsLde
too ls
accountlng
telephone-outside
safety shoes
prospect ing, promotion
t r a v e L  ( 4 , 3 7 0  m l .  0  f Z C  p e r  m 1 . )
cleansing solut ions
dues and menbershlps
Total  Expenses

$  293 .00
240.00
233 .00
100 .00
382 .00
183  . 00
842.00
7  43  . 00
122.00
278 .00

$ffio'd'

The $3,416.00  ln  expenses  deducted  f rom income o f  $18 '846.00  resu l ted  in

$15,430.00  ne t  bus iness  Lncome repor ted .

(11) The wage and tax statement attached to the return showed

$18,595.97 Ln "wages, t ips and other coopensat lon" from Pan Amerlcan World

Alrways, Inc. The statement was stamped with an arrow polntl-ng to the
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amount ln the box ent l t led t twages, t lps and other compensat iontt ,  wlth the

legend " lneluded Ln Schedule C".

(lit) The State unincorporated buslness tax return for 1978 showed

$15,430.00  ln  ne t  p ro f l t  less  $18,596.00  ln  subt rac t ions '  resu l t lng  in  a

loss from busLness of $3r166.00. Accordi .ngly,  no unincorporated buslness

tax was shown as due.

b .  The 1979 re tu rn  l l s ted  pe t l t ioner ts  occupat lon  as  "p r ln te r "  and

pet l t loner rs  w l fe fs  occupat ion  as  t thousewl fe t t ,  and repor ted  $16,896.00  ln

to ta l  income,  cons ls t ing  o f  $16,388.00  tn  bus lness  lncome,  $52.00  in

in te res t  and $456.00  in  cap l ta l  ga in .

(i) The Federal Schedule C attached to said return showed lncome

of  $20,576.00 ,  cons is t lng  o f  " ins t l tu t iona l "  lncome o f  $20rL26.00  and

"other 'r  income of $450.00. The fol lowing expenses were l isted beneath

said ineome:

magazines, nerrspapers, etc.  $ 305.00
teLephone- lns ide  ($ fO.  x  12)  360.00
t o o l s  4 2 8 . 0 0
account ing  100.00
telephone-outside 367.00
safe ty  shoes  231.00
prospec t lng ,  p romot ion  983.00
t r a v e l  ( 4 , 8 1 0  n l .  G  l 8 l g  p e r  n 1 . )  8 8 9 . 0 0
c leans ing ,  so lu t lons  231.00
dues and membershlps 294.00
T o t a l  E x p e n s e s  $ 4 , 1 8 8 . 0 0

The $4 ,188.00  in  to ta l  expenses  deducted  f rom lncome o f  $20,576.00  resu l ted

in  the  $16,388.00  ne t  bus lness  Lncome repor ted .

(11) The wage and tax statement attached to the return showed

"wages, t ips, other compensat iontt  f rom Pan Anerlcan World Airways, Inc. of

$20,126.20. On the wage and tax statement there appears a stamped arrow



-4 -

wlth the legend 'rlncluded ln Schedule C" polntlng to the coo.pensatlon

l lsted under t twages I  t ips, other compensat lont ' .

( l i i )  The State unlneorporated business tax return for 1979 showed

net  p ro f i t  f rom bus lness  o f  $16,388.00  less  $20,126.00  ln  subt rac t lons ,

result ing Ln a loss frou buslness of $3,738.00. Accordingly '  no unincor-

porated buslness tax was shor^m as due.

c. For the year 1978, pet l t ioner chose the standard deduct lon and ln

1979 pet i t loner i temized hls deduct lons as fol lows:

L979
ffitcat and dental expenses
taxes
lnterest
contr ibut lons
niscel laneous
total  Federal  l temized deduculons
lncome tax included ln Federal  l ten. ded.
Net New York Iternlzed Deductions

$  487 .00
2 ,024 .44
2 ,239  . 00

34 r. .00
284.00

F*lmo-'
I  ,  102 .00

2. Pet i t ioner 's tax returns were selected for examlnat ion along wtth

those of approxlnately 100 other indLviduals on the basis that saLd returns had

been prepared by a partlcular accountant,. An lnvestigation had dlsclosed thac

said accountant had conslstently prepared returns on whlch an indlvldual wlth

wage or salary lncome shown on wage and tax st,ateoents had reported sald lncome

as buslness receipts on Federal Schedule C. Department of Taxatlon and Flnance

audltors were directed to review the returns and to dlsallow claimed business

expense deductlons, if the taxpayer appeared t,o be an enployee recelvlng wage

or salary lncoue reported on wage and tax statements. Pet,ltlonerts clalmed

Schedule C deduct.l-ons were dlsallowed on that basls.

3. a.  0n Aprl l  7,  1982, the Audlt  Dlvls lon issued a St,atement of Audtt

Changes to pett t ioner for the year 1978, assert , lng addlt ional personal ineome
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due of $4I9.47. The fol lowing explanat lon r ,ras glven for sald addlt lonal

"Since business lncome which you report equals the wages
whlch you received fron Pan AnerLcan World Alrways, Inc.,
the schedule C expenses are being dlsal lowed as not ordlnary
and necessary Ln the product lon of lncooe as an employee.t t

On Llay 13, LgBz, the Audlt Divl-slon Lssued a Notlce of Deflclency to Pet,ltioner

for addit , lonal tax due of $419.47, conslst lng of addit lonal New York State

personal lncome tax due of $326.37 and addlt lonal New York Clty personal lncome

tax  due o f  $93.10 ,  together  w l th  in te res t  o f  $125.52 ,  fo r  a  toEa l  amount  due o f

$ s 4 4 . 9 9 .

b. 0n January 17, 1983, the Audlt  Dlvis lon lssued a Statement of

Audit  Changes to pet l t ioner for tax year I979, assert ing addlt lonal tax due of

$462.92. The explanatton for sald addl. t lonal tax was as fol lows:

t tAs a salar ied enployee, Iou are not a business ent l ty and
therefore are not entitled to claln Schedule C deductions
as these expenses are not ordinary and necessary for the
produetion of income as an employee."

On Apri l  8,  1983, the Audlt  Divls lon lssued a Not lce of Def lc iency to pet l t loner

s ta t lng  add l t lona l  tax  due o f  $462.92  anc l  ln te res t  o f  $153.85 ,  fo r  a  to ta l

a m o u n t  d u e  o f  $ 6 L 6 . 7 7 .

4. Pet i t ioner submltted substant lal  docunentary evldenee:

a .  Pec l t loner  o f fe red  a  copy  o f  the  1978 U.S.  Ind lv lduaL lncome Tax

Return, Form 1040 with Schedules C, D and SE, receipts for business equipmentr

recelpts fot  magazines and newspapers, telephone bt l ls for 1978' blank sheets

wlth the legends "tools",  "account lng",  and ' routslde-telephonett ,  bl [s for safety

shoes r receipts from the AmerLcan Heart  Assoclat lon and By-Lines Press whlch the

pet l t loner feels are representat ive of sel f-prospect lng and promotional expenses,
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autonobl le repalr  bt l ls,  a recelpt f rom a dry cleaner,  and a hand-wrl t ten note

of 1.5752 of gross salary as representatLve of dues and nembershlps.

b. For che year 1979, pet l t loner submltted a cooplete copy of hls

Form 1040 and attached Schedules, a handwrl t ten note concernlng commisslons on

outstde pr int ing jobs, a handwrl t ten note with regard to inslde-telephone

expenses, rent-a-car receipts,  ner^Tspaper and magazlne expenses in regard to job

seeklng, a handwrl t ten note as to expenses incurred with regard to tax return

preparatlon, a handwrltten not,e wlth regard to outslde-telephone expenses,

safety shoes, cleansing solut ions, addlt lonal job-seeklng expenses, and a

recelpt, for union dues from the International Brotherhood of Teamsters.

Addltlonally, petltioner subnltted newspaper blll lngs, telePhone bills for

L979, recelpts for tools and shoes purehased for work, and addLclonal handltrttcen

notes wtth regard to expenses such as safety shoes, promottonal expense'

cleanslng solut ions, dues and membershlps. Also lncluded ln the package lras an

aff idavi t  ln whlch pet l t ioner claLms he ls ent i t led to deduct the above expenses

as ordinary and necessary expenses incurred in the pursuit  of  hls act lv i ty as a

prLnter .

c.  A11 of the documentary evldence was submltted to substantLate the

expenses l lsted on pet i t loner 's Schedule C for the years 1978 and 1979.

d. In addlt lon to the forms f i led by pet l t ioner whlch have been

mentloned prevlously,  pet l t ioner f i led Form NYC 202, the New York City unlncor-

porated busLness tax return, fot  1978. The 1978 return showed net prof l t  of

$15,430.00 ,  less  New York  C l ty  mod l fLca t lons  o f  $18,596,00 ,  leav lng  a  loss  f rom

bus iness  o f  $ : ,166.00 .  Accord lng ly ,  pe t l t ioner  d id  no t  incur  any  add l t lona l

tax lLabl l l ty for New York Clty unlncorporated business Lncome for L978. There

was no NYC 202 f t led for the year L979.



-7 -

e. Pet i t ionerts 1978 New York State Ineome Tax Resident Return was

f i led wlth the Departnent of Taxat lon and Flnance on May 28, 1979.

5. Pet l t loner contends that the not lces of def lc lency rrere lssued on ao

arbttrary and caprlc ious basls just pr lor to the explrat lon of the perlod of

l in i tat ions on assessment,  thus deprlv lng pet i t loner of the opportunlty to

present substant lat ion for the clalrued deduct ions. Pet i t loner also contends

that che def lc lencles were arbl trary and capric lous because he was never

audlted and that the def ic lencies were based upon the erroneous assunpt ion that

the expenses clairned were not ordlnary and necessary. Pet i t loner asserts that

the expenses were deduct lble as ordlnary and necessary business expenses under

sect,ion L62 of the Int.ernal Revenue Code and/or rleductlble for the productlon

or malntenance of lncome under sectlon 2I2 of. the Internal Revenue Code.

Final ly,  pet l t loner conteods that regardless of the classi f lcat lons of the

dif ferent Internal Revenue Code sect ions, his taxable lncome ls unchanged.

CONCLUSIONS OF LAW

A. That the not ices of def lc lency rdere properly issued and are not

arbttrary or capric ious. The returns were patent ly erroneous and the Audit

Dlvlslon was justlfled ln dlsallowlng the Schedule C buslness deductions. Each

not lce of def ic iency was preceded by a statement of audlt  changes and pet l t ioner

had an opportunlty to f l le amended returns clalning eoployee business expenses

as adjustments on Federal  Forn 2LO6, or as l ternized mlscel laneous deduct lons,

bu t  he  d ld  no t  do  so .

B. That the fact that pet l tLonerrs returns \ i rere selected for exaulnat ion

because of certain pract ices of his accountant Ls l rrelevant.  Pett tLonerts

l labl l l ty depends solely on the facts adduced hereln.
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C. That pet l t loner has not sustaLned his burden of proof under sect lon

689(e) of the Tax Law to show that he was engaged in a trade or buslness oLher

than as an enployee. Thus, expenses clalned on Schedule C nay not be deducted

under  sec t lon  62(L)  o f  the  In te rna l  Revenue Code.

D. That while lt would appear that petlt,loner may have been entltled to

deduct employee buslness expenses under sect lons 62(2) or 63(f)  of  the Internal

Revenue Code l f  he had f i led a foro 2L06, or l tenLzed hls deduct ions and

clalmed such expenses as miscel laneous deduct lons, pett t loner nevertheless,

fal led to sustain hls burden of proof under Tax Law $ 689(e) to show the

character or,  ln many cases, the amount of the clained buslness expenses.

E. That che petitions of Jacek Gniazdowski are denled and the notices of

def lc lency lssued on May 13, 1982 and Aprl1 8, 1983 are sustalned, together

with such addlclonal interest as may be lawful ly owlng.

DATED: Albany, New York STATE TAX COI'IUISSION

MAY 2 I 1987
PRESIDENT


