
STATE OF NEW YORK

STATE TAX COMMISSION

In the l"latter of the Petitlon
o f

Joseph V. and JoAnn Glullano

for Redeterminat ion of a Def ic iency or for Refund :
of New York State Personal Income Tax under ArtLcle
22 of the Tax Law and New York City Nonresident :
Earnings Tax under Chapter 46, Title U of the
Adnlnistrat lve Code of the Clty of New York for :
the  Years  1977 ,  1978 and 1979.

In the Matter of the Pet i t ion
o f :

Comrnons Deli 
z

for Redetermlnatlon of a Defl"ciency or for Refund
of Unlncorporated Business Tax under Art lc le 23 of :
the Tax Law for the Years L977 and, 1978.

- :
In the Matter the Pet i t lon

Joseph V. Giul iano
d/b /  a Internat l"onal Superette

for Revislon of a Determination or for Refund of
Sales and Use Taxes under Art lc les 28 and 29 of
the Tax Law for the Period September 1, L978
through May 31, 1980.

State of  New York

County of Albany

David Parchuck/Connle llagelund, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comnisslon, that he/she is over 18 years
of ager and that on the 28th day of January, 1986, he/she served the wlthin
not, ice of Decislon by cert i f ied mai l  upon Joseph V. & JoAnn Glul l .ano'  the
pet i t ioners in the within proceedlng, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Joseph V. & JoAnn Glull-ano
27 PondvLew Lane
New Rochel le,  NY 10804

AFFIDAVIT OF MAILING

o f
o f
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Aff idavi t  of  Mai l lng

and by depositing sane enclosed
post off lce under the excluslve
Service wlthln the State of New

That deponent further says
hereln and that the address set
of the pet i t i ,oner.

Sworn to before me this
28th day of Janvary, 1986.

n is te r  oa ths
pursuant to Tax

l-n a postpaid properly addressed wrapper i .n a
care and custody of the United States Postal
York.

that the said addressee is the pet i t loner
forth on said wrapper ls the last known address

,4

/,.1.



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January  28 ,  1986

Joseph V. & JoAnn Giul iano
27 Pondview Lane
New Rochel le,  NY f0804

Dear  Mr .  & Mrs .  G iu l iano:

Please take not ice of  the Decis lon of  the State Tax Commisslon enclosed
herewi th.

You have now exhausted your rlght of review at the administrative level.
Pursuant  to  sec t lon(s )  690,722 & I3L2 o f .  the  Tax  Law and Chapter  46 '  T l t le  U
of the Adninistrat ive Code of the City of New York, a proceeding in court  to
review an adverse declsion by the State Tax Commission may be l .nst l" tuted only
under Article 78 of the Civil Practlce Law and RuLes, and must be comenced ln
the Supreme Court of  the State of New York, Albany County, withln 4 months from
the date of this not i"ce.

Inquiries concerntng the computation of tax due or refund allowed in accordance
wlth thls decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat lon Unit
Bui ldlng / f  9,  State Caupus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet l t ioner rs  Representa t ive
Murray Appleuan
225 Broadway
New York, NY 10007
Taxing Bureaufs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

Joseph V. and

of the Pet i t lon
o f

JoAnn Gluliano

for Redetermination of a Deficiency or for Refund :
of New York State Personal Income Tax under Article
22 of the Tax Law and New York Clty Nonrestdent :
Earnings Tax under Chapter 46, Ti t le U of the
Adninistrat ive Code of the City of New York for :
t h e  Y e a r s  L 9 7 7 ,  1 9 7 8  a n d  L 9 7 9 .

In the Matter of the Pet l t ion
o f

Comrnons Deli AFFIDAVIT OT MAILING
:

for Redetermination of a Defl"ctency or for Refund
of Unincorporated Business Tax under Artlcle 23 of :
the Tax Law for the Years L977 arrd 1978.

- :
In the Matter the Pet l t lon

Joseph V. Glul iano
d/b/ a Internat ional Superette

for Revision of a Determinat lon or for Refund of
Sales and Use Taxes under Art ic les 28 and 29 of
the Tax Law for the Period Septenber 1, f978
through May 31, 1980.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Connle Hagelund, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commlsslon, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he/she served the within
not ice of Declsl-on by cert l f ied nal l  upon Commons Del i ,  the petJ.t l .oner ln the
wlthln proeeedinB, bI enclosing a true copy thereof i .n a securely sealed
postpaid wrapper addressed as fol lows:

Conmons Dell
c/o Joseph V. Giul lano
27 Pondvlew Lane
New Rochel le,  NY 10804

o f
o f
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Aff idavl t  of  Mai l ing

and by deposit ing same enclosed in a postpaid properly addressed wrapper In a
post off ice under the exclusive care and custody of the Unlted States Postal
Servtce within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t loner .

Sworn to before ne thl .s
z9tt .  d,ay of January, 1986.

, 4

, '1 ' ' . ' ; ' i ' / , ' . / , . - ' ' '  ) / 'Lz(
Author lzed to adml-n is ter  oaths
pursuant  to Tax 'Law sect lon 174

that the sald addressee ls the pet l t loner
forth on said ritapper is the last knotrn address



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

January 28, 1986

Connnons Deli
c /o Joseph V.  Glu l lano
27 Pondvlew Lane
New Rochel le ,  NY 10804

Gentlemen:

Please take not ice of the Declslon of the State Tax Conmlssion enclosed
herewl,th.

You have now exhausted your r lght of  review at the adnlnlstrat lve level.
Pursuant to sect ion(s) 722 of the Tax Law, a proceedlng ln court  to revlevr an
adverse declslon by the State Tax Comrnission may be inst i tuted only under
Article 78 of che Clvi.l Practice Law and Rules, and must be conrnenced in the
Supreme Court of the State of New York, Albany County, wtthln 4 months from the
date  o f  th is  no t lce .

Inqutries concerning the computation of tax due or refund allowed ln accordance
with this decislon mav be addressed t ,o:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat ion Unit
Buildtng i/9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

cc: Pet i t ionerrs Representat ive
Murray Appleman
225 Broadway
New York, NY 10007
Taxlng Bureaurs Representat lve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l- t ion
o f

Joseph V. and JoAnn Giuliano

for Redeterminat l-on of a Def ic iency or for Refund :
of New York State Personal Incone Tax under Art ic le
22 of the Tax Law and New York City Nonresident :
Earnings Tax under Chapter 46, Ti t le U of the
Adninlstrat ive Code of the City of New York for :
t h e  Y e a r s  L 9 7 7 ,  1 9 7 8  a n d  L 9 7 9 ,

In the Matter of the Pet i t ion
o f

Connrons Dell AFFIDAVIT OF MAILING
:

for Redeterminat ion of a Def ic l"ency or for Refund
of Unincorporated Business Tax under Art ic le 23 of :
the Tax Law for the Years L977 and 1978.

:
In the Mat,ter the Pet l t ion

Joseph V. Glul lano
d/bla Internat lonal Superette

for Revision of a Determlnatlon or for Refund of
Sales and Use Taxes under Artieles 28 and 29 of
the Tax Law for the Period September 1, 1978
through May 31 ,  1980.

State of New York :
s s .  :

County of Albany 3

Davld ParchucklConnie ltagelund, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlssion, that he/she is over 18 years
of age, and that on the 28th day of January, L986, he/she served the wlthln
not ice of Decision by cert l f ied mai l  upon Joseph V. Glul lano d./b/a
Internat ional Superette the pet i t ioner ln the withln proceedlng'  by enclosing a
true copy thereof in a securely sealed postpald wrapper addressed as fol lows:

Joseph V. Glul lano
d/b /  a Internat ional Superette
27 Pondview Lane
New Rochel le,  NY 10804

o f
o f
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Affidavlt of Malllng

and by deposit ing same enclosed
post off ice under the exclusive
Servlce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t loner .

Sworn to before me this
28 th  day  o f  January ,  1986.

Authorized
pursuant to

ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the said addressee ls the pet i t ioner
forth on sald hrrapper is the last known address

to admln ster  oaE
sec t ion  I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

January 28, L986

Joseph V. Giul tano
d/b/ a Internat lonal Superette
27 Pondview Lane
New Rochel le,  NY 10804

Dear  Mr .  G lu l lano:

Please take not lce of the Decision of the State Tax Commlssion enclosed
herewith.

You have now exhausted your right of revlew at the adninj"strative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceeding ln court  to revlew an
adverse decision by the State Tax Commission may be instituted only under
Art ic le 78 of.  the Civl l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, withln 4 nonths from the
date  o f  th is  no t ice .

Inquirles concerning the computation of tax due or refund allowed in accordance
with thls decislon may be addressed to:

NYS Dept.  Taxat ion and Flnance
Law Bureau - Li t igat lon Unlt
Bui lding i l9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet l t ioner rs  Representa t ive
Murray Appleman
225 Broadway
New York, NY 10007
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the MatLer of the Pet i t lon z
o f

Joseph V. and JoAnn Glullano :

for Redeterrninat lon of a Def icJ.ency or for Refund :
of New York State Personal Income Tax under Art ic le
22 of the Tax Law and New York Clty Nonresident :
Earnings Tax under Chapter 46, Ti t le U of the
Adninistrat ive Code of the City of New York for :
the  Years  1977 ,  1978 and L979.

In  the Mat ter  of  the Pet i t ion
o f

Commons Deli AFFIDAVIT OF MAILING

for Redeterminat ion of a Def lc iency or for Refund
of Unlncorporated Buslness Tax under Art l -c le 23 of :
the Tax Law for the Years 1977 and f978.

- :
In the Matter of the Pet l" t lon

o f
Joseph V, Giul iano

d/b /  a Internattonal Superette

for Revislon of a Determinat ion or for Refund of
Sales and Use Taxes under Art ic les 28 and 29 of
the Tax Law for the Perlod Septernber 1, L978
through May 31 ,  1980.

Stat,e of New York :
s s .  :

County of Albany :

David Parchuck/Connte tlagelund, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlssion, that he/she ls over 18 years
of age, and that on the 28th day of January, 1986, he served the wlthin not ice
of Decision by cert i f led mai l  upon Murray Applenan, the representat lve of the
pet l t ioners in the wlthln proceeding, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Murray Appleuran
225 Broadway
New York, NY 10007

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off l "ce under the excluslve care and custody of the United States Postal
Service wlthJ,n the State of New York.
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Aff idavl t  of  Mal l ing

That deponent further says that the said addressee ls the representat lve
of the pet l t loner herein and that the address set forth on said wrapper is the
last known address of the representat i -ve of the pet i t loner.

Sworn to before me this
28th day of January, 1986.

" 2'/./y'/,
Authcir ized

'i/4-*,-

ter  oat

Pursuant to s e c t i o n  I 7 4



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t l t i on

o f

JOSEPIT V. and JOANN GIULIAI{O

for  Redeterminat ion of  a Def l ,c lency or  for  a
Refund of New York State Personal Income Tax
under Ar t ic le  22 of  the Tax Law and New York
Ci ty  Nonresident  Earnlngs Tax under Chapter  46,
Ti t le  U of  the Adminis t rat lve Code of  rhe Ci ty
of  New York for  the Years L977 ,  1978 and 1979.

In the I ' lauter  of  the Pet i t lon

o f

COMMONS DELI

fo r  Rede te rm lna t i on  o f  a  De f l c i ency  o r  f o r
Refund of  Unincorporated Business Tax under
Art ic le  23 of  the Tax Law for  the Years 1977
and  1978 .

DECISION

In the Marter of the Pet i t lon

o f

JOSEPH V. GIULIANO
D IBI A INTERNATIONAL SUPERETTE

for Revlsion of a Determlnat lon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod September 1, L978
through May 31 ,  1980.

Petitloners Joseph V. and JoAnn Giuli.ano, 27 Pondview Lane, New

New York  10804,  f l led  a  pe t i t ion  fo r  redeterminat lon  o f  a  de f lc lency

refund of New York State personal lncome tax under Article 22 of tl:^e

and New York City nonresident earnings tax under Chapter 46'  Ti t le U

Rochel le,

o r  fo r

Tax Law

of the



Adrr inistrat ive Code of the City of New York for the years L977, 1978 and, L979

(F i le  Nos.  36944,  36945,  36946 and 36947) .

Pet i t ioner Commons Del l ,  c/o Joseph Giul iano, 27 Pondview Lane, New

Rochel le,  New York 10804, f iLed a pet i t ion for redeterminat ion of a def ic iency

or for refund of unincorporated business tax under Art ic le 23 of the Tax Law

for  the  per iod  September  1 ,  1978 th rough May 31 ,  1980 (F i le  No.  36762) .

Pet i t ioner Joseph V. Giul lano, doing business as Internat ional SuPerette '

27 Pondview Lane, New Rochel le,  New York 10804, f i led a pet i t ion for revision

of a determinat ion or for refund of sales and use taxes under Art ic les 28 and

29 af the Tax Law for the period Septernber l ,  1978 through May 31, 1980 (Fi le

No.  37 I23) .

A consol idated hearing was coumenced before Doris E. Steinhardt, ,  I {ear ing

Off icer,  at  the off ices of the State Tax Cornnission, Two World Trade Center,

New York, New York, on Oct,ober 2, 1984 at 9:30 A.M., cont lnued on June 3, 1985

a t  1 : 1 5  P . M .  a n d  c o n c l u d e d  o n  S e p t e m b e r  1 1 ,  1 9 8 5  a t  9 : 1 5  A . M . ,  w i t h  a l l  b r i e f s

to be submitted by November 27, 1985. PetitJ-oners appeared by l"Iurray Appleman'

Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. ( Irv ing Atkins, Esq. r

of counsel at  the October 2, 1984 hearlng and Anne W. Murphy'  Esq.,  of  counsel

a t  the  subsequent  hear ings) .

ISSUE

Whether the Audit  Dlvis ion properly employed an indlrect method of lncome

reconstrucEion, speclf ical ly,  cash avai l -abi l i ty analyses, to determine the

def lc iencies in personal income, nonresldent earnings and unincorporated

buslness taxes and the assessment of sales and use taxes under considerat lon

and i f  so, whether the results of the audit  nethodology ldere correct.
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FINDINGS OF FACT

t .  On Februar l  3 ,  1982,  the  Aud i t  D iv l -s ion  issued to  pe t l t loners  Joseph V.

and JoAnn G. Giul iano four not ices of def ic iency assert ing New York State

personal income tax, unincorporated business tax and New York City nonresident

earnlngs tax under Tax Law Art ic le 22, Tax Law Art ic le 23 and Chaptet 46, Tl t le

U o f  the  New York  C i ty  Adn in is t ra t l ve  Coder  respec t ive ly ,  fo r  the  years  L977,

1978 and 1979 (plus lnterest and fraud penalt ies) scheduled as set forth below:

(a) Personal lncome tax and nonresident earnlngs tax

L977 I  9 7 8 L979
Addit lonal lncome disclosed by cash

a v a l l a b i l l t y  a n a l y s e s  $ 1 1 5 , 7 3 8 . 0 0
Dlsal lowed business expenses
Statutory nedlcal  adjustnent
Net adjustment
Taxable income previously stated
Corrected taxable income

Tax on corrected taxable income
N.Y.C.  nonres ldent  earn lngs  tax
Corrected tax
Tax previ.ously cornputed
Total  addit ional tax due

(b)  Unincorporated buslness tax

Addi t ional  income disc losed by cash avai labi l l ty
analyses

Covenant not to compet.e, expense deductlon
dl  sa l lowed

Al- lowance for  taxpayer serv ices
Net adjustment
Taxable business income previously  s tated
Corrected taxable income

Tax on corrected taxable income
Tax previ .ously  computed
Tota l  addi t ional  tax due

$  178 ,735  . 00  $  186 ,  228  . 00
3 ,598 .00  25 ,283 .00

$  1  82  , 333  . 00
29 ,887 .00

$2 r2 ,220 .00

$  28 ,  44 r .O7
8 ,725 .46

$  37 ,  L66 .53
(3 ,471 .58 )

$  33 ,  694  . 95

1978

$  89 ,368 .00

3 ,598  . 00
(2 ,093 .00 )

$  90 ,873 .00
9 ,L26 .00

$  99 ,999 .00

t24 .35
$  1  15  , 862  . 35

23 ,632 ,73
$139 ,495 .08

$  19 ,234 .25
5 ,598 .29

$  24 ,832 ,54
(  2  , 488  , 88 )

$  22 ,343 .66

$211 ,51 I . 00
4  ,502  .00

$216 ,013 .00

$  27  ,658 .26
8 ,888  . 56

$  36 ,54 r , 82
(2O4 .L2 )

$  36 ,337  . 70

L979

$  186 ,  228  .00

25,283.00
(2 ,527 .00 )

$ 208 ,  984 .00
4  ,  890  .00

$213 ,874 .00

$ 4 ,999  .95  $  9  ,  624  .33
(432.88)  (  r37 .s6)

$@I7 $--1867

On January  16 ,1981,  Mr .  G iu l iano had executed  a  consent  serv lng  to  ex tend the

period of l - imitat ion for assessment of personal lncome and unincorporated

business taxes for the taxable year L977 to Apri l  15, L982.
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2. On January 22, L982, che Audl.t Di.vlsion issued to petitioner Cormons

Del i  a Not ice of Def lc iency assert ing unlncorporated business tax due for L977

and 1978' plus accrued lnterest and fraud penalt ies. The def lc iency vras

predicated on cash avai labi l l ty analyses performed of the t l ro partners of the

par tnersh ip ,  Joseph V.  G iu l iano and V incent  D 'Acr i .

r97 7
Addit lonal income disclosed by cash aval lablLi ty

a n a l y s i . s  o f  J o s e p h  V .  G i u l i a n o  $ 1 1 5 , 7 3 8 . 0 0
Addit ional lncome dlsclosed by cash avai labi l i ty

17 ,808 .00

(6 ,623 .2L )
$L26 ,922 .79

8 ,507  .  I 8
$L35  ,429 .97

$  7 ,448 .65
(447 .36)

$  7 ,00 t . 29

L978

$89 ,367  .  oo

5 ,812 .00
(  2 ,  500  .00 )

(  10 ,000 .00 )
$82 ,679  .00
(  10 ,676 .00 )
$72 ,003 .00

$  3 ,600 .15
-0-

$-3;6008

extend the

against

taxable year

analysis of Vincent DrAcrl
Exernption
Al lowance for taxpayer services
Net adjustment
Taxable buslness income previously stated
Corrected taxable income

Tax on corrected taxable income
Tax prevlously computed
Total  addit ional tax due

On January 16, 1981, Mr. Giul iano had executed a consent servlng to

perlod of l in i tat ion for assessment of unincorporated business tax

Messrs. Giul iano and DtAcri  doing buslness as Coumrons Del i  for the

1977 to  Apr l l  15 ,  1982.

3. On December 18, 1981, the Audit  Divls ion lssued to Joseph V. Giul iano

doing buslness as Internat lonal Superet, te a Not ice of Determinat lon and Demand

for Payment of Sales and Use Taxes Due, assessing sales and use taxes under Tax

Law Ar t i c l -es  28  and,29  fo r  the  per iod  September  1 ,  1978 th rough May 31 ,  1980 tn

the  pr inc ipa l  amount  o f  $12,188.58 ,  p lus  accrued in te res t .

4,  In i ts answer, the Audit  Divis ion withdrew the fraud penalt ies asserted

agalnst Mr. and Mrs. Giul iano ln the not ices dated February 3, 1982 and agalnst

Commons De l l  ln  the  no t ice  da ted  January  22 ,1982,  and subs t i tu ted  ln  l ieu

thereof negl igence penalt ies under Tax Law sect l .ons 685(b) and 722 and New York

Cl ty  Admln is t ra t l ve  Code sec t ion  U46-35.0(b) .
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5. Commons Del i  was engaged in business as a del icatessen and groeery

s tore .  Messrs .  G iu l iano and DtAcr l  opera ted  the  bus iness  as  a  par tnersh ip

pr io r  to  Ju ly  1 ,  1978.  On such da te ,  Mr .  G iu l lano purchased Mr .  DrAcr i rs

partnership interest and thereafter operated the business as a sole proprietor-

ship under the trade name Internat ional Superette.  0n lularch 9, 1980, Mr.

Giul iano sold the buslness to a third party.

6. The pr incipaL bases on which the def lc iencies and the assessment under

considerat lon rest are cash avai labi l i ty analyses conducted of the personal and

business records of Mr. and Mrs. Giul iano for the years L977 through 1979 and

of  Mr .  D 'Acr i  fo r  the  per iod  January  1 ,  1977 th rough June 30 ,  1978.  The

shortage dlsclosed by the examinat ion of Mr. DrAcrirs records was considered

additional income reaLLzed by Comrnons Dell during 1977 arrd the first half of

1978.  ( Inso far  as  Mr .  DfAcr i  l s  no t  a  pe t i t loner ,  the  Aud i t  D iv is ion  ana lys is

of his records and the results thereof are r iot  t reated in detai l  herein.)  The

examinat ion of Mr. and }, I rs.  Giul iano's checking and savings account,  brokerage

account and the buslness checking account disclosed exeesses of cash expenditures

over sources of cash avai lable in the amounts shown below.

Depos i ts
Depos i ts
Personal
Capital
Payments

SHORTAGE

r97 7

$  r4 ,64L
7  ,607

26 , lL4
I  , 600

$ 49,902

$  130  , 087
18,497
14 ,116
3,ooo

$165 ,700

$  I  15  , 73B

$  18 ,625
9 ,452

52,337
750

1  ,000

$  82 ,164

$  133 ,709
30  , 57  4
14 ,116
2  ,500

90 ,000
mil3ee
$  I  78  , 735

1979

$  15 ,704
L ,955

5  ,000
15 ,000

1  ,000
1 ,781

$40 ,440

$ r87 ,752

14 ,116

zslooo
$226 ,868

$186,228

r97B
Cash ln
Wages
Dividends
Transfers from savlngs and checking

accounts
Drawings from business
Purchases withdrawn for personal

use
In te res t

Cash out
to checking accounts
to savings accounts
llvlng expenses

contr ibut ion to business
to broker
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lJages, div idends and interest were in the amounts reported on Mr. and Mrs.

Giul ianots New York State Income Tax Resident Returns. The examiner computed

personal l iv lng expenses by reference to cancel led checks bearing 1979 dates

(payable to,  for example, ut i l l t ies, c lothing stores and chari table organizat ions)

and by est lmates for food, automobl le expenses, recreat ion and entertainment

and cash out-of-pocket expenses. The shortages were treated as addit lonal

lncome realtzed by the Glul lanos ln 1977, 1978 and 1979 for personal income Eax

and nonresident earnings tax purposes, as addlt ional income realLzed by the

partnershi,p Comons Del i  In L977 and in the f l rst  hal f  of  1978 for unincorporated

buslness tax puf,poses, and by the sole proprietorship Internat lonal Superette

for unincorporated business tax purposes in the lat ter hal f  of .  L978 and In

1 9 7 9 .

7. During the pendency of this proceeding, Mr. and Mrs. Giul iano presented

for the Audit  Divls ionts review certain documentat lon which caused the Dlvis lon

to  reduce the  eash shor tages  fo r  L977,  1978 and 1979 to  $92,168.54 ,  $157 '235.00

and g163,828.00 ,  respec t ive ly .  The ad jus tnents  a re  surnnar ized  be low.

(a)  1977
Addl t ional  cash ln

p roceeds  o f  ce r t i f l ca te  o f  depos i t
loan repaymenr

Cash out ,  i tem el i rn inated
cap l t a l  con t r i bu t i on  t o  bus iness

(b )  I 978 ,  add i . t i ona l  cash  i n
loan frou employer
transfers from savings and checking accounts

(c )  L979 ,  add i t i ona l  cash  i n
t ransfers from savings and checking accounts $22'600.00

8. For purposes of ver i fy ing taxable sales reported by Mr. Glul lano,

doing business as Internat ional Superette ("Superette"),  the Audit  Dlvis ion

commenced an examinat ion of the storers records and operat ions ln June, 1980.

$  13 ,  869  . 46
6  ,700  .00

3  ,000  .00

$  15  ,000  .00
6  ,500  .00
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The audic report ,  character lzed Superettets books as "poort 'and noted that sales

invoices and purchase invoices, i .nter al la,  were unavai lable. Ini t ia l ly '  the

Aud i t  D iv is ion  proposed an  adJus tment  o f  $406.58  to  Supere t te ts  compensat lng

use tax; Mr. Giul iano consented to the adjustment and rexnit ted ful1 payment

therefor.  (According to the audit  report ,  the Audlt  Divl-s ion never cashed Mr.

Giul ianors check.) The Dlvls lon subsequent ly discovered errors in the sales

tax examiner 's workpapers and augmented the audit  adjustment to $2r916.08,

cons is t ing  o f  sa les  tax  o f  $2 ,509.50  ln  add i t ion  to  the  or lg lna l  use  tax  o f

$406.58. The sales tax was determined to be due upon a certain percentage of

Superettets grocery sales (arr ived at v ia a taxable rat lo test)  and upon sales

of sandwlches (arr ived at v ia an on-si te observat ion test) .  No assessment rdas

issued, however, awaiting complet,lon of the cash aval"labillty analysis (finding

of Fact "6").  The sales tax examiner considered the cash shortages as addit lonal

gross sales of Superette,  and by comparlson of the increased gross sales wlth

gross sales reported, computed an error rate of.  I73.3 percent for the perlod

September 1, 1978 through November 30, 1978 and an error rate of L62.2 Percent

for the perlod Deceuber 1, 1978 through March 9, 1980 (the date Mr. Giul lano

sold the business).  He then enployed the earl ier f indings with resPect to

Superette I s taxable grocery and sandwich sales to arrive at the auount of the

sa les  tax  assessment .  The assessment  rdas  subsequent ly  rev ised to  $10,562.58

(sa les  tax  o f  $10,156.00  p lus  use  tax  o f  $406.58)  based on  add i t iona l  documents

suburi t ted by Mr. Glul iano (Finding of Fact "7u).

R e p o r t e d  s a l e s ,  9 1 7 8  -  l L / 7 8
Er ror  ra te
Sa les  per  aud i t

R e p o r t e d  s a l e s ,  1 2 / 7 8  -  3 / 8 0
Error rate
Sa les  per  aud i t

$  90 ,153 .00
r . 733

$  156 ,  235  .00

$389 ,408 .00
t , 622

63t ,620.00
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S a l e s  p e r  a u d i t ,  9 / 7 8  -  3 / 8 0
Less :  sandwich  sa les
Net  sa les
Taxable rat io
Taxable sales
Add: sandwich sales
Total  taxable sales
Reported taxable sales
Addlt ional taxable sales
Tax rate
Sales tax due

Use tax due

Total  tax due

$787 ,855 .00
(30 ,835 .00 )

$757 ,020 .00
.301  37

$Zt6;izto0
30 ,  835  .00

$258 ,978 .00
(L32 ,024  .00 )
$L26 ,954 .00

.08
$-i0r-ffi

406.58

$  10 ,562 .58

9. Throughout the perl"od under considerat lon, Mr. Giul lano held a ful l - t iue

execut ive posit ion with Meadowbrook Farms, a dairy company. During evenlngs

and on weekends, he sold lnsurance pol ic ies, mutual funds and real estate to

supplement the faur i ly l .ncorne. As a consequence of hls busy schedule'  he lef t

the record keeping and the management of funds to Mrs. Giul lano, who frequent ly

transferred funds between accounts to take advantage of varying i ,nterest rates.

10. Pr ior to hls ownership of an interest in Commons Del i ,  Mr. Glul iano

owned two sirni lar buslness establ ishments; he sold the f i rst  del lcatessen/grocery

s tore  In  L973 fo r  approx lna te ly  $75,000.00  to  $85,000.00 ,  and the  second ln

1975 or  I976 f .o r  approx imate ly  $100,000.00 .

11. Aside from the documents which when offered to the Audit  Dl.v is ion

resulted ln reduct ions to the cash shortages (Finding of Fact "7t ' ) ,  1"1r.  and

Mrs. Giul lano presented no proof to establ ish any further error in the calcula-

t ion of the asserted def lc iencies and the assessment.

CONCLUSIONS OF LAW

A. That  l f  the Audi t  Div is ion determlnes that  there is  a def ic iency of

lncome tax upon examinat lon of  the taxpayerrs return,  i t  may nai l  a  not ice of

de f i c i ency  to  t he  t axpaye r .  (Tax  Law sec t i ons  681 [a ]  and ,722 ;  New York  C i t y
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Adn in is t ra t i ve  Code sec t ion  U46-3 I .0 la l . )  The Aud i t  D lv is ion  need no t  made a

prel imi.nary f inding that the taxpayerts records are lnadequate pr ior to enpl-oying

an indirect method of income reeonstruet ion. " [T]he Government must be free to

use all legal evidence availabl-e to it in determlning whether the story told by

the taxpayerrs books accurately ref lects his f inanclal  hl-story."  (Hol land v.

U n i t e d  S t a t e s , 3 4 B  U . S .  I z L ,  I 3 2  t 1 9 5 4 1 . )  F o r  p u r p o s e s  o f  a s c e r t a i n i n g  a n y

sales and use taxes due under Art ic les 28 and 29, on the other hand, the Audit

Dlvis ion may resort  to external lndices only where def ic lencles in the taxpayerts

record  keep ing  render  an  i ten-by- l ten  examlnat ion  imposs ib le .  (Sec t lon  1138[a ] t11 . )

The Audlt  Divis ionts procedures in the instant matter were proper.  I t  did not,

nor was l t  required to,  determlne the lnadequacy of pet i t ionerst books before

performing cash avai labl l i ty analyses to arr ive at shortages for personal

income, nonresident earnings and unincorporated business taxes. I t  did f lnd

Supere t te ts  records  inadequate  be fore  i t  re l ied  upon taxab le  ra t io  tes t ing '  an

on-premises observat lon and the cash avai labi l i ty analyses to compute the

assessment  o f  sa les  and use taxes .  (See F ind ing  o f  Fac t  "8" ) .  F ina l l y r

pet i t ioners offered no evidence to establ ish that they nalntalned and furnlshed

for the Audlt Dlvisionfs review comprehensive and reLiable records fron which

taxab le  sa les  cou ld  be  ver l f ied .

B. That pet i t ioners offered no evldence to establ ish error in the Audit

D lv is ion ts  p rocedure .

C. That the pet iuion of Joseph V. and JoAnn Giul iano ls granted to the

extent i .ndicated in Findings of FacE rr4" and "Ttt ;  the not i"ces of def ic lency

issued on FebruarY 3, 1982 are to be nodlf ied accordingly;  and except as so

modif ied the def ic iencies are ln al l  other respects sustained. The pet i t ion of

Commons Del i  is granted to the extent indlcated in Flndings of Fact t '4t t  and
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"7" ;  the  Not ice  o f  Def ic lency  issued on  January  2 ,  1982 ts  to  be  nod l f ied

accordi .ngly;  and except as so rnodif ied, the def lc iency is in al l  other respects

sustalned. The pet i t ion of Joseph V. Glul lano doing buslness as Internat ional

Superette is granted to the extent indicated in Finding of Fact "8'r ;  the

assessment  i ssued on  December  18 ,  1981 ls  to  be  nod i f ied  accord ing ly ;  and

except as so rnodif led, the assessment is in al l  other respects sustained.

DATED: Albany, New York STATE TAX COMMISSION

JAN 2 81986
PRESIDENT


