
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

Gandolfo & Mary Giordano

for  Redeterminat ion of  Def ic iencies or  for
Refunds of  New York State and New York Ci ty
Personal Income Taxes under Article 22 of ttr.e
Tax Law and Chaptex 46, TJ-tle T of the Adminis-
t rat ive Code of  the Ci ty  of  New York for  the
Years 1978 and L979.

That  deponent  fur ther
hereln and that  the address
o f  t he  pe t i t i one r .

Sworn to before me th is
29th day of  May,  L987.

Authorized to administer oat s

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 29th day of May, L987, he/she served the within not ice
of decislon by cert i f ied mai l  upon Gandolfo & Mary Glordano the pet i t ioner in
the wlthin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Gandolfo & Mary Giordano
515 l{est Market Street
Long Beach,  NY 11561

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

says that  the said addressee is  the pet i t ioner

set forth on said wrapper is the last known address

pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the l ' latter of
o f

Gandolfo & Marv

the Pet l t ion

Giordano

same enclosed in a postpald properly addressed wrapper in a
the exclusive care and custody of the United States Postal-

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said r^rrapper ls the

of the representat ive of the pet i t ioner.

AFFIDAVIT OF MAILING

for Redetermlnat ion of Def ic iencies or for
Refunds of New York State and New York Clty
Personal Income Taxes under Article 22 of. t}:.e
Tax Law and Chapter 46, Titl-e T of the Adminis-
trat lve Code of the Clty of New York for the
Years  1978 and 1979.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Cornrnission, that he/she is over 18 years
of age, and that on the 29th day of May, L987, he served the within not lce of
decision by cert i - f ied mai l  upon Louls F. Brush, the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
I l lneola, NY I1501

and by deposi t ing
post  of f iee under
Serv ice wi th in the

That deponent
o f  t he  pe t i t i one r
last known address

Sworn to before me thls
29th day of May, L987.

Authorized
pursuant to

to administer oat
Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

I[ay 29, L9B7

Gandolfo & Mary Glordano
515 West Market St,reet
Long Beach, NY 11561

Dear Mr. & Mrs. Giordano:

Please take notl.ce of the decislon of the State Tax Comisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the aduinlstratlve level.
Pursuant to sect lon(s) 690 & I3I2 of the Tax Lasl,  a proceeding ln court  to
revlew an adverse declslon by the State Tax Co nlssion may be lnstltuted only
under Article 78 of the Ctvll Practlce Law and Rules, and must be conmenced ln
the Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron
the date of this not lce.

Inqulries concerning the computatlon of tax due or refund allowed in accordance
with thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Eval-uatlon Bureau
Assessment Review UnLt.
Bul ldlng #9, State Canpus
Albany, New York 12227
Phone / t  (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureau rs Representatlve

Petltloner t s Representative :
Louis F, Brush
101 Front  S t ree t
Mineo la ,  NY 11501



STATE OF NEW YORK

STATE TAJ( COMMISSION

In the Matter of the Pet l t lons

o f

GA"\DOLFO GIORDANO AND MARY GIORDANO

for Redeterminat lon of Def lc lencies or for
Refunds of New York State and New York Clty
Personal Income Taxes under Article 22 of tlre
Tax Law and Chapter 46, Tl t l -e T of the
Adnlnlstrat lve Code of the City of New York
fo r  the  Years  1978 and L979.

DECTSION

Petl t ioners, Gandolfo Glordano and Mary Glordano, 515 West Market Street '

Long Beach, New York 11561, f l led pet l t lons for redeternlnat lon of def lc iencies

or for refunds of New York State and New York City personal incoue tax under

Art lc le 22 of the Tax Law and Chapter 46, Tl t le T of the Admlnlstrat lve Code of

the Clty of New York for the years L978 and L979 (Fl le Nos. 37727 and 43681).

0n October 23, 1985, pet l t , loners walved a hearing before the State Tax

Co nisslon and agreed to submlt, the matter for a declslon based on the Audtt

Divtsion file, as well as a brlef and additlonal documents to be submitted by

October 8, 1986. After due conslderat lon of the record, the State Tax Commls-

slon hereby renders the fol lowing decl-slon.

ISSUES

I. t r fhether the not lces of def ic lency were Lssued wlthout any basis and

for the sole purpose of extendlng the period of l lmitat ion on assessment.

II. tr{hether petltioner Mary Giordano has substantlated that she was

engaged in a trade or business durlng the years at issue.
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III. Whether pet,itloners have substantlated the character and amount of

business expenses cLalmed as deduct ions from gross lncome for the years at

i ssue.

FINDINGS OF FACT

l. Petitlooers, Gandolfo and Mary Glordano, tftnely ftled New York Stat,e

lncome tax resldent returns (lncLud1ng Ctty of New York Personal Incone Tax)

fo r  1978 and L979.  For  each year ,  pe t i t loners ' f l l i ng  s ta tus  was "Mar r led

f l l lng joint  return".

(a) (1) On the 1978 return, pet l t loner Mary Giordano stated her

occupat ion to be "Speclal  Edueat ion" and reported $92.00 ln buslness lncome.

I{er Federal  Schedule C, Form 1040, showed the fol lowlng lncome and expenses:

I'SCHEDULE C INCOME FROM BUSINESS OR PROFESSION . SPECIAL EDUCATION CONSULTANT

Income:

Expenses:
Travel (60 rai .  RT x 5 days = 300
Suppl ies
Professional Development -

Adelpht U.

$ 3 , 8 2 1

x  40  wks .  =  12 ,000  u1 . )

Trave l  (30  ro1 .  x  40  wks .  =  1 ,200
Telephone
Fi l ing Suppl les
Shelves /Storage
Hospital i ty
Desk & ChaLrs
Newspapers, NIagazLnes, etc.
Postage
Textbooks
Transcripts & Resumes
Special  Tutor lng Expenses
Teaching Llc.

1  , 040
x 179 =;  204

*'_loo

L ,244
L20

83

:_

26
106
63
37
10

Net Income

3 , 7 2 9

$  9 2 "
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The Schedule C reported Mrs. Glordano's maln bustness act iv l ty to be ' rspeclal

Educat lon Consultant ' r .

(ii) A Wage and Tax Statement lssued to petltioner Mary Glordano

by St.  Boniface Martyr R. C. Church, which was attached to the return, showed

"Wages,  E lps ,  o ther  compensat , lon"  o f  $31821.19 .  A  s tanped ar row wi th  the

legend'r lncluded in Schedule Ctr polnted to thls amount,  whlch amount was also

ref lected as total  FICA wages.

(11i)  A 1978 unlncorporated buslness tax return f l led by Mary

Glordano reported $92.00 ln net prof lc,  with no tax due after the al lowance and

exemptlon available on such return, at Schedule U-A, llne 12 and Schedule U-C,

l lne  2 ,  respec t lve ly .

( iv) Pet l t loners i temLzed their  deduct ions, c lalmlng thereln

mlsce l laneous deduct ions  o f  $585.00 .

(b) (1) On the L979 return, pet l t ioner Mary Giordano again stated her

occupat ion to be "Speclal  Educat lon",  €lnd reported $123.00 ln business incoue.

Her Federal Schedule C showed the followlng lncoue and expenses:

''SCHEDULE C INCOME FROM BUSINESS OR PROFESSION - SPECIAL EDUCATION CONSULTANIT

Income:

Expenses:
Trave l  60  mi .  RT x  3  days  =  180 x  40  wks .  =  7 ,200 n l .  G 18 i
Suppl les
Prof essional Development

$4 ,  263

Adelphl U.
T r a v e l -  ( 3 0  m l .  x  4 0  w k s .  =  1 , 2 0 0  x  l 8 l e  = )

Telephone
Fl l ing Suppl ies
Shelves/Storage
I lospital l ty
Desk & Chalrs
Newspapers, Magazlnes, etc.

2 , L 4 9
2 2 2

$ 1  ,332

2 ,37  r
L20

83
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Postage
Textbooks
Transcripts & Resumes
Speclal  Tutor ing Exp.
Teaching Llc.

3.  Pet i t , ioners I  tax returns rdere selected

those of  approxlnate ly  100 other  indLvlduals on

26
106
63
37
10

I
4 ,L40 '

$  123 ' lNet Income

The main buslness actlvity was once agaln reported as "SpeeiaL Educatlon

Consultant" on the Schedule C.

(1i)  A Wage and Tax Statement lssued to pet l tLoner Mary Glordano

by St.  Boniface l" lartyr R. C. Church, whlch was attached to the return, showed

ttwages, t ips, other compensat lon" of $4,263.90. A stamped arrow with che

legend 'rlncluded ln Schedule C'r polnted to said amount, which amount was also

ref lected as total  FICA wages.

(111) L L979 unlncorporated business Eax return f11ed by Mary

Giordano reported $f23.00 ln net,  prof l t ,  and a scamped arro\t  and legend'TFICA

Wages Included in Schedule C" polnted to such f igure. The recurn reported no

tax due, as a result  of  the Schedule U-Cr l lne 2 $5,000.00 exemption.

( tv) Pet l t ioners l tenized thelr  deduct ions, c laimlng $937.00 as

mlscel laneous deduct lons.

2. The record on submlsslon does not include copies of pet l t iooerst

Federal  Schedule A ( l tenized deduct ions) for ei ther L978 or 1979. I lence, the

Lndivldual l tens comprislng pet l t ioners'  nlscel laneous deduct lon for each year

are not known.

f o r

the

examination along wlth

basis that sald returns had

The cor rec t  to ta l  o f  expenses  as  repor ted  ls  $4 ,148.00 .
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been prepared by a part icular accountant.  An lnvest igat lon had disclosed that

said accountant had consistently prepared returns on which an indlvldual with

wage or salary lncome shornm on wage and tax statements had reported sald lncome

as business receipts on Federal Schedule C. Departm.enc of Taxatlon and Ftnance

audltors were dlrected to revlew the returns and to dlsallow cLalmed business

expense deductlons if the taxpayer appeared to be an employee receiving wage or

salary income reported on wage and tax statementg. Pet i t loner Mary Glordanors

clained Schedul-e C deduct ions nere dlsal lowed on that basls.

4. (a) On March 26, 1982, the Audit  Dlvls lon issued a Statement of Audlt

Changes to pet i tLoners f .or 1978 wlth the fol lowlng explanat lon:

"The wages of $3 ,82I.19 earned by the wife are taxable for New York
Sta te  purposes . "

Addlt ional New York State personal lncome tax due was computed at $321.40. On

Aprl l  14, 1982, the Audlt  Dlvls lon lssued a Not lce of Def ic iency to pet i t loners

fo r  $321.40  ln  add i t lona l  tax  due fo r  L978,  p lus  ln te res t .

(b) On January 17, 1983, the Audit  Divls ion lssued a St,atement of

Audlt  Changes to pet i t loners for L979 wlth the fol lowlng explanat lon:

"As a salarLed employeer /ou are not a buslness ent i ty and
therefore are not ent l t led Eo clalm Schedule C deduct lons as these
expenses are not ordlnary and necessary for the productlon of lncome
as an  employee. t t

Addlt lonal New York State rax due was computed as $329.60. On Apri l  8 '  1983,

the Audlt  Divis ion lssued a Not lce of Def lc lency to pet l t ioners ln the amount

of $329.60 ln addit ional tax due for L979, plus interest.

5.  During the years at Lssue, pet l t loner Mary Glordano was a part- tLne

teacher for St.  Bonlface Martyr R. C. Church parochlal  elementary school.  She

Ls a L977 graduate of Brooklyn College with a Bachelor of Arts degree ln Early

Childhood Educatlon. Durlng che years in quescLon, Llrs. Glordano also was
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takLng graduate courses at Adelphi Unlverslty with the lntent of earning a

Masters Degree i.n reading and learaing disabllltles.

6. Pet l t loners submitted cancel led checks for some of the clalned business

expenses and also sooe lnformatlon as to the nathenatics Lnvolved ln calcul-ating

the clalned buslness expenses. None of the cancel led checks bore any meno or

legend on their faees indl-cating the purpose for whlch written (for lnstance'

Lhe tltles of the courses taken at Adelphi were not shown on the checks ' or

else where).  The addit lonal lnformatlon submitted gave scant detai l  of  the

nature and purpose for the 'rbuslness" expendLtures claLmed. Flnally, there ls

no evidence that l{rs. Glordanots earnings were derived other than frou enployment

as a parc-t ime teacher.

7. Pet l tLoners maintain:

(a) that the notlces of deflcieney were lssued on an arbitrary and

capric ious basis just pr lor to the explrat ion of the perlod of l ln l tat lons on

assessment,  thus deprlv ing pet i t loners of the opportunlty to present substant l-

at lon for the clalmed deduct lons; and

(b) that petitioners are part of a large group of taxpayers who were

selected for special  scrut, lny because thelr  returns had been prepared by the

same tax preparer.

CONCLUSIONS OF LAW

A. That the not lces of def lc lency nere properly issued and were not

arbi trary or caprLcious. The returns were patenrly erroneous and the Audlt

Divlslon was justlfled in dlsallowing the Schedule C business income and

expenses. Each Notlce of Def lc iency tras preceded by a Statement of Audlt

Changes and petltLoners had an opportunlty to file auended returns claining
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employee buslness expenses as adjustments on Federal  Form 2L06, or as i temlzed

niscel laneous deduct ions, but dld not do so.

B. That the fact that petLt lonersr returns were selected for examlnat lon

because of certain pract ices of theLr accountant is l r relevant.  Pet l t loners t

l iabl l i ty depends solely on the facts adduced hereln.

C. That pet l t ioners have not sustained theLr burden of proof under

sectlon 589(e) of the Tax Law to show that pettt,loner tbry Glordano was engaged

ln a trade or buslness other than as an employee, and thus have ooL Proven

ent l t lement to deduct "business expenses" ref lected per her Schedule C.

D. That whlle lt is possible that petltloner Mary Gtordano may have been

ent l t led to deduct certaLn of the claloed expenses el ther as enployee buslness

expenses ( l f  unrelnbursed) under sect lons 62(2) or 63(f)  of  the Internal

Revenue Code lf she had filed Foru 2106, or as addltlonal nlscellaneous iternlzed

deduct lons, pet i t ioners have nevertheless fal led, based on the evldence submltted,

to prove entltleoent to any of the itens or amounts shovm.

E. That the petitions of Gandolfo Glordano and Mary Glordano are denled

and the not ices of def ic iency issued on Apri l  14, L982 and, Apri l  8,  1983 are

sustalned.

DATED: Albany, New York STATE TAX CO}OIISSION

MAY 2 I 1987
PRESIDENT

COMMISSIONER

COI'TMISSI


