
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Alfred A. & Lucie Giardlno

for Redeterminat ion of a Def ic iency or for
Refund of NYS Personal Income Tax under
Art ic le(s) 22 of the Tax Law and New York City
Personal Income Tax under Chapter 46, Ti t le T
of the Adurinistrative Code of the City of New
York  fo r  the  Years  L977,  1978 and L979.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Cornrnisslon, that he/she is over 18 years
of age, and that on the 12th day of June, 1986, he/she served the wlthin not ice
of Decision by cert i f l -ed mai l  upon Alfred A. & Lucie Giardino the pet i t ioner in
the within proceedlng, by enclosing a true copy thereof ln a securely sealed
postpaid wrapper addressed as fol lows:

Alfred A. & Lucle Giardino
4600 F ie lds ton  Rd.
Bronx, NY L047L

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wl- thin the State of New York.

That deponent further
hereln and that the address
of  the  pe t i t loner .

Sworn to before me this
12 th  day  o f  June,  1986.

says that  the said addressee is  the pet i t ioner

set forth on said r,Jrapper is the last known address

thor ized to i r i is ter  oat
pursuant to T Law sect lon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Alfred A. & Lucie Giardino

for Redeterminatlon of a Deficiency or for
Refund of NYS Personal Income Tax under
Art ic l-e(s) 22 of the Tax Law and New York City
Personal Income Tax under Chapter 46, Tl t le T
of the Administrative Code of the City of New
York for the Years 1977, 1978 and L979.

AFFIDAVIT OF MAILING
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David Parchuck/Janet M. Snayr being duly sworn, deposes and sa that
he/she is an employee of the State Tax Conmission, that he/she ls
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of age, and that on the 12th day of June, 1986' he served the withl
Decision by cert i f ied ural l  upon Mil ton B. Braun, the representat ive
petitioner in the withl-n proceedl-ng, by enclosing a true copy there
securely sealed postpaLd wrapper addressed as fol lows:

Mil ton B. Braun
225 Broadway
New York, NY 10007

and by deposit lng same enclosed in a postpaid properly addressed wr
post off lce under the exclusive care and custody of the United Stat
Service withln the State of New York.

That deponent further says that the said addressee ls the repr
of the pet l- t ioner herein and that the address set forth on said wra
last known address of the rePresentat ive of the pet i t loner.
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B  A N  Y ,  N E W  Y  O R K  1 2 2 2 7

June 12, 1986

Alfred A. & Lucie Giardlno
4600 Fieldston Rd.
Bronx, NY I047I

Dear Mr. & Mrs. Giardino:

please take not ice of the Decisj .on of the State 1sx eernmission enc
herewlth.

sed

You have now exhausted your right of review at the administratlve 1 v e 1 .
Pursuant to sect lon(s) 690 & 1312 of the Tax Law, a proceeding in t t o
revlew an adverse decision by the State Tax Courslisslon may be lnstl
under Article 78 of the Clvil Practlce Law and Rules, and roust be c
the Supreme Court of the State of New York, Albany County, wlthin 4
the date of  th is  not lce.

uted only

months from

Inqutrles concernlng the computation of tax due or refund allowed
wlth this decision nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluation Bureau
Assessment Review Unit
Bui lding i l9,  State Campus
Albany, New York 12227
Phone / /  (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive

Peti t ioner I  s Representat ive :
MLlton B. Braun
225 Broadway
New York, NY 10007

accordance



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

ALFRED A. AND LUCIE GIARDINO

for Redetermlnat ion of a Def lc iency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Ti t le T of the Administrat ive Code of the City
o f  New York  fo r  the  Years  L977,  1978 and 1979.

DECISION

Peti t ioners, Al fred A. and Lucie Giardino, 4600 Fieldston Road, Bronx, New

York 10471, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of New York State personal- income tax under Articl-e 22 of the Tax Law and New

York City personal income tax under Chapter 46, Tl t le T of the Adninistrat ive

Code of the City of New York for the years 1977, L978 and 1979 (Fi le Nos.

38488/38659142066) .

Pet i t ioners waived a hearing and submitted thelr  case for decislon based

upon the ent l-re f i le,  with al l  br iefs to be suburi t ted by Septeuber 12, 1985.

After due considerat ion of the f i le,  the State Tax Commlssion renders the

fol lowing declsion.

ISSUE

Whether ,  fo r  the  years  1977r  1978 and 1979,  pe t i t ioners  may use an  ad jus ted

basis for New York City incone tax purposes which ls di f ferent from that used

for New York Stat.e income tax purposes in computing a capital gain derlved from

a disposit ion of property during 1970, where such gain was reported using the

instal lment method.
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FINDINGS OF FACT

1. By agreement executed by the part ies hereto, the foJ- l-owfng facts have

been st ipulated in thls matter:

(a )  In  the  ear ly  1950 's ,  the  pe t i t ioners  purchased a  s tock  ln te res t  in

Royston Motors, Inc.,  a retai l  auto dealer of foreign cars located in

Phi ladelphia, Pennsylvania.

(b) In the years that followed, the company grew and became a major

distributor of foreign cars selling to dozens of dealers l-n a geographlc

area covering seven states.

(c) In L970, Royston Motors, Inc. r i ras sold to a pubJ-ic ly-held corPora-

t lon, Alco Standard Co.,  and the stockholders of Royston recelved restr lcted

preferred shares of Alco Standard Co. which rrere restr icted to annual

redempt lons  o f  $400,000 a f te r  s ix  years .

(d) The restr icted preferred shares were debt instrunents in registered

form and were not readily tradeable in an establlshed securities market.

(e) The pet i t ioners disposed of the redeemable shares and reported the

annual instal lments of $400,000 in 1977, 1978 and 1979 on their  New York

State and Citv lncome tax returns.

the

New

(f)  For New York Clty tax purposesn the instal lment galns reported by

pet i t ioners were based upon fair  market value at the incept ion of the

York City income tax laws as of July 1, 1966.

(g) The Federal  tax nethod for report ing gains from lnstal lment sales

adopted by New York State and New York Clty.

(h) The Audit Division, which was administerlng the New York Clty

income tax law, held that the cost basis for New York City income tax
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purposes shoul-d be the or iginal  purchase cost basls of the early 1950's

and not the fair  market value on July 1, L966.

( i )  The Audit  Divis ion assessed an addlt ional tax of $1L,L82.97 for

1 9 7 7 ,  $ 1 1 , 4 9 2 . 7 4  f o r  1 9 7 8  a n d  $ 6 , 7 2 6 . 5 7  f o r  1 9 7 9 .

( j )  The to ta l  add i t iona l  taxes  assessed o f .  $29,402.28  p lus  in te res t

thereon were paid under protest and the pet l t loners appl ied for refunds

which were denied.

(k) Pet l t loners have pet i t ioned for a refund of the income taxes and

interest thereon which hrere asserted and pald and al-so seek lnterest

thereon.

(1) Pet i t loners al lege that imposlt ion of a personal income tax by New

York City on the port ion of a capital  gain which had increased pr ior to

the enactment of the law on July 1, 1966 was arbi trary,  discr iminatory'

unjust and contrary to law, and that the determlnation of the Audit

Divis ion is an arbi trary determi"nat lon and deprives them of due process of

law contrarv to the United States and New York State Const l tut ions.

2. Pet i t ioners t imely f i led a refund claim for each of the relevant

years. The Audit  Divls ion gave not ice of denial  of  pet i t ionersr refund claims

f o r  t h e  y e a r s  1 9 7 7 , 1 9 7 8  a n d  1 9 7 9  o n  A u g u s t  2 5 ,  1 9 8 0 ,  O c t o b e r  2 1 ,  1 9 8 2  a n d

Ju ly  25 ,  1983,  respec t ive ly .  Pet i t ioners  t ine ly  p ro tes ted  each den ia l  o f

refund claim and subsequent ly f i led a perfected pet i t ion, dated February 27'

1984, with respect to each such denlal .

3.  In addit ion to the claimed refunds with respect to pet i t ionersr New

York City income tax, pet i t ioners also f i led refund clalms for the years at

j -ssue with respect to their  New York State income tax. These claims were also

based upon the Audit  Divls ionrs treatment,  for state income tax purposes, of
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the lnstal lment payments referred to ln Finding of Fact t ' l (e)" received by

pet i t ioners during each of the years at issue. Pet i t ioners have withdrawn

their  refund claims with respect to New York State income tax due for the years

at issue. Consequent l-y,  only the City income tax remains at issue.

CONCLUSIONS OF LAW

A. That ln 1970, the year of the exchange referred to in Flnding of Fact

"1 (c ) r r r  sec t ion  I2 .0 (c ) (9 )  o f  Chapter  46 ,  T i t le  T  o f  the  Adn in is t ra t i ve  Code o f

the City of New York specif ied certain al lowable reduct ions ln a taxpayerfs

adjusted gross income for New York City income tax purposes with respect to

gain derived from the sale or other disposit ion of property acquired pr ior to

July 1, 1966. The relevant sect ion al lowed a taxpayer,  wlthin certain l i rni ta-

t ions, a step up in adjusted basis for property acquired pr ior to July I '  L966

to the fair  market value of such property on July 1, L966.

B. That Chapter 46, Ti t le T of the Adurinlstrat ive Code of the Clty of New

York was superseded by Art ic le 30 of the Tax Law as of January 1, L976 (L. 1975,

882).  Corrnencing January 1, L977 and for the years thereafter,  sect lon 4 of

Chapter 882, Laws of 1975, enabled the Ctty to lmpose a personal income tax for

the years subsequent to 1976. By Local Law 36, Laws of L976' the City inposed

such a tax through the enactment of new Chapter 46, Ti t le T of the Admlnlstrat ive

Code of the City of New York. This new Chapter 46, Ti t le T was ident lcal  to

Art ic le 22 of the Tax Law and did not contaln the provision referred to in

Conclusion of Law t tAtt  hereln.

C. That dur ing the years at issue herein, sect lon 1303 of the Tax Law

prov ided,  in  per t lnent  par t :

f 'The ci ty taxable income of a cl ty resident individual shal l
mean and be the same as his New York taxable l -ncome... t '
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D. That wlth respect to lnstal lment report lng of lncome l t  is f l rnly

establ ished that the law ln effect at  the t i "ne payments are recelved, not

at the t ime of the sale or exchange, determlnes the nature and effect of  the

tax consequences result ing fron the transact lon. See Plcclone v. Conmissioner,

4 4 0  F . 2 d  L 7 0  ( L s t  C l r .  I 9 7 L ) ;  S n e l l  v .  C o m r n i s s i o n e r ,  9 7  F . 2 d , 8 9 L  ( 5 t h  C i r .

1938) ;  Rosenb la t t  v .  S ta te  Tax  Conmiss ion ,  85  A.D.2d 770 (3 rd  Dept .  1981) .

While the above-clted cases dealt wl"ch l-ssues of changes in the tax rate and

changes 1n the nature of galns as opposed to changes affectlng the amount of

galn recognized on a sale or other dlsposlt lon of property as is at lssue

hereln, these dl f ferences are not "such as to lnvl te departure from the pr lnclple

that one of the rl"sks a taxpayer takes when he elects lnstallnent reportlng ls

uhat the tax lar1r may undergo change (Matter of Kearns v. Co'nlssloqqr ol lnqegnel

Revenue, 73 USTC L223)."  Rosenblatt  v.  State Tax Cornmisslon, supra at.77L.

Accordlngly,  the appl lcable law herel"n ls Chapter 46, Tl t le T of the Adninlstra-

t lve Code of the Clty of New York as amended for the years L977 ,  1978 and 1979.

E. That the appl lcable statutory authori t les for the years at lssue make

no provision for the nodif lcat lon ln adjusted gross lncoue for City lncome tax

purposes as sought by pet i t ioners hereLn. Moreover,  l "n view of the enactment

of sect ion 1303 of the Tax Law and new Chapter 46, TIEIe T of the New York Cl. ty

Admlnist,rattve Code, it l-s clear that the leglslature intended to temove said

provlsion fron the Tax Law. I t  uust be concluded, therefore, that the act lons

of the Audlt  Dlvis lon ln denylng pet l t lonerst refund clalms were proper.

p. That wlth respect to pet l t ionersf due process claims, the const i tut ion-

al l ty of  the laws of New York State is presumed at the adninl-strat ive level.
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G. That the pet i t ion of Al fred A. and Lucie Giardino is denied and the

not ices  o f  den la l  o f  re fund da ted  August  25 ,  1980,  October  21 ,  1982 and JuLy  25 ,

1983 are  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

JUN I 21e86
PRESIDENT

rC  C \  \
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