
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

John Gebhardt

for  Redetermlnat ion of  a Def ic iency or  Revis ion
of  a Determinat lon or  Refund of  NYS Personal
Income Tax under Article 22 of the Tax Law and
New York City Personal Income Tax under Chapter
46,  T i t le  T of  the Adminis t rat ive Code of  the
C i t y  o f  New York  f o r  t he  Yea rs  1978  &  L979 .

AFFIDAVIT OF MAILING

that the sald addressee is the pet l t ioner
forth on said r^rrapper is the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnisslon, that he/she is over 18 years
of age, and that on the 26th day of May, 1987, he/she served the within not ice
of Decj-slon by cert i f ied mai l  upon John Gebhardt the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
hzrapper addressed as fol lows:

John Gebhardt
305 East 24th St.  ,  Apartment 4C
New York, NY 10010

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t l t i one r .

Sworn to before me th is
26 th  day  o f  May ,  1987 .

ter oat
pursuant to Tax Law sect ion L74



STATE OF NEIT YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o f

John Gebhardt

for  Redeterminat lon of  a Def ic iency or  Revis ion
of  a Determlnat ion or  Refund of  NYS Personal
Income Tax under Artlcle 22 of the Tax Law and
New York City Personal Incoue Tax under Chapter
46,  T i t le  T of  the Adnin is t rat ive Code of  the
C i t y  o f  New York  f o r  t he  Yea rs  1978  &  L979 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she l-s an employee of the State Tax Conmission, that he/she is over 18 years
of age, and that on the 26th day of Mayr 1987, he served the within not ice of
Decision by cert i f ied mai l  upon Louis F. Brush, the representat lve of the
petitioner in the within proceeding, by encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Louis F. Brush
101 Front  S t ree t
I" l ineola, NY 11501

and by deposi t ing
pos t  o f f i ce  unde r
Service wl-thin the

That deponent
of  the pet i t ioner
last knorm address

same enclosed in a postpaid proper ly  addressed wrapper in  a
the exclus ive care and custody of  the Uni ted States Posta l

State of  New York.

further says that the said addressee is the rePresentat ive
hereln and that the address set forth on said wraPPer is the

of the representat ive of the pet i t ioner.

Sworn to before me th ls
26th day of May, L987.

pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I 4 I  Y 0 R K  1 2 2 2 7

YIay 26, 1987

John Gebhardt
305 East 24th St. , Apartment 4C
New York, NY 10010

Dear Mr. Gebhardt:

Please take notLce of the Declsion of the State Tax Conmlsslon enclosed
herewlth.

You have now exhausted your rtght of revlew at the admlnLstratlve level.
Pursuant to sect lon(s) 690 & 1312 of the Tax Law, a proceedlng ln court  to
revlew an adverse decision by the State Tax Commlsslon nay be lnstltuted only
under Artlcle 78 of the CLvll Practice Law and Ru1es, and must be coumenced in
the Supreme Court of the State of New York, Albany County, withln 4 months frou
the date of thls not ice.

Inqulrles coneernlng the computatlon of tax due or refund allowed ln aecordance
wlth this decision may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Revlew Unlt
Bul ldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc: Taxing Bureaurs Representat ive

Petl t ioner t  s Representat lve :
Louls F. Brush
101 Front  S t ree t
Mineo la ,  NY 11501



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOHN GEBITARDT DECISION

for Redeterminat lon of a DefLclency or for :
Refund of New York State Personal Income Tax
under Artlele 22 of the Tax Law and New York :
Clty Personal Income Tax under Chapter 46,
Tl t le T of the Adminlstrat lve Code of the City :
of  New Yor:k for the Years 1978 and L979.

Pet l t loner,  John Gebhardt,  305 East 24th Street,  Apartment 4C, New York'

New York 10010, f l led a pet i t i .on for redeternlnat lon of a def icLency or for

refund of New York State personal income tax under Article 22 of the Tax Law

and New York Clty personal income tax under Chapter 46, Tltle T of the Adnlnis-

trat ive Code of the Clcy of New York for the years 1978 and 1979 (Fl le Nos.

37563 and 42967).

On October 23, 1985, pett t ioner waived a hearing before the State Tax

Commlsston and agreed to subult the matter for decislon based on the Audlt

Dlvlsion ftle, as well as a brlef and addltional documents to be submitted by

October 8, 1986. After due conslderat lon of the record, the State Tax CommlssLon

hereby renders the followlng deelslon.

ISSUES

I. Whether the not ices of defLclency were issued wlthout any basis and

for the sole purpose of extending the perlod of l lmltat ion on assessment.

I I .  Whether pet i t ioner has substant lated that he was engaged ln a trade or

business during the years at lssue.
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I I I .  Whether pet i t ioner has substanttated the character and amount of

business expenses clained as deductions from gross lncome for the years at

l ssue.

FINDINGS OF FACT

1. Pet i t loner,  John Gebhardt,  f l led New York State lncoue tax resldent

returns wtth Clty of New York personal lncome tax for 1978 and 1979. I I ls wtfe '

Frances Gebhardt,  f l led separately on the same returns. On each return, pet l t lonerts

occupat ion was stated to be'rAuthor Educatorrr  whi le his wlfets rras stated as

t tResearcher t t .

2 . l lhe 19 78 return.

(a )  For  1978,  pe t i t ioner  repor ted  $L4,L72.00  ln  bus lness  income and

no wage or salary income.

(b) Pet l t loner f l led a Federal  Schedule C, Form 1040, showlng the

fol lowlng lncome and expenses:

"INCOTvIE - Engl ish Chalrnen's Assn. $ -O-

Engl ish Program - (see W-2)
RussLan Program - (see W-2)
Board of Examiners (separate pay lncluded

ln W-2)
$ 2 2 , 9 0 9

Travel USSR (Aneri.can Field Services - ContLnuation
of.  L977 teaching progran) Easter recess: 10 days $2'382

Russlan books, magazlnes, records etc.  600
UnLon dues & other professlonal nemberships 300
Account lng 115
Study AlLocat lon: Work for Board of Examinerst exam

preparat lels,  PresLdent of Engl lsh Chalrments Assn.,
Russian l lbrary, storage of Russian phonograph
recordsr tapes, sl ldes, photographs & teaching
mater lal  that ls not property of Board of Educaf lon
202 aLLoc. of apt.  x $656 (Rent $6tO + elecErlc $46)
=  1 3 0  x  1 2  =  1 , 5 6 0  1 ' 5 6 0

Auto Travel:  For Board of Examlners, lnterview
candidates for teachtng positlons, Eransporc
own books and teachlng mater ials,  t r ips to
other schools to col lect books needed etc.
7 3 0 0  u l .  G  f  7 C  L , 2 4 1



Tol ls
Unreirnbursed departnental expense -

I  78  par t ies
Cab faies - parking
ProfessLonal development - dramatlc

f i l rns, bal let  funct lons re: USSR
72nd Street Clnema etc.

Host lng RussLan Counterparts of AFS
welcomlng committee

Damage to clothes in hotel laundry
Total  loss -  shrank

-3-

Jan & June

events plays,
& admlssions

program -

4 1 7 8

85

375
260

1 , 0 6 9

7 5 0

The schedule did not show a "Maln business act,ivlt,v'r.

(c) Attached to the return was a wage and tax statement Lssued by The

Clty of New York Board of Educat ion, showing that pet l t loner had "Wages, and

other compensat lon" of $22,909.29. Federal ,  State and 1ocal lncome taxes and

FICA were withheLd.

(d )  Pet i t loner  and h is  w i fe  i ten ized deduct lons ,  c la iminC $1,153.00  in

mlscel laneous deduct ions, al l  of  which were attr lbutabl-e to and taken by pet l t ionerts

w l f e .

(e) Pet i t loner f i led a New York State Unincorporated Business Tax

Return  f .o r  1978,  on  wh ich  he  repor ted  ne t  p ro f l t  o f  $14,172.00 .  A  no te  on  the

return lndicated that sald sum represented "tr ' /ages subject to FICA tax included

ln  Schedu le  C" .  An a l lowance fo r  taxpayer 's  serv ices  o f .207 ($2 '834.00)  reduced

net  income f rom bus lness  to  $11,338.00 .  A f te r  the  $5 ,000.00  exempt lon ,  taxab le

buslness income was shown as $6,338.00 and $258.63 in unlncorporated buslness

tax was shornm as due.

3. The 1979 return.

(a )  Fo t  L979r  pe t i t ioner  repor ted  $14,876.00  ln  bus lness  income and

no wage or salary income.
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(b) Pet i t ioner f i led a Federal  Schedule C,

following lncome and expenses:

'rINCoivIE: Classroom Teaching
Prograu Development
Board of Exami.ners
Amerlcan Fleld Services

EXPENSES:
Subseript ions to Sovlet magazines
Russian/Engl ish programs: books
Books ,  records ,  s l ldes :

Engl lsh poets/Scott lsh plays & playwrights;
inspect ion of schools,  educat lonal t ravel

Newspapers, magazines
Account lng
Dues & subscript lons
Professlonal development:  drama events, s l ldes f l lms
t iost ing & meetlngs wttb counterparts,  curr lculum

development
Local t ravel
Autonob l le  (7 ,250 n i .  .a  18 lC)
Tolls & parkLng
Postage & mailings
N . C T E  C o n v e n t l o n  -  S . F . ,  C a l .

NET INCOME

Forn 1040, showing the

$  9 ,200
1  3 ,  307
1 ,000
-0-

L ,492
311
L25
416

L ,937

97 r
292

r ,341
183

934

$23,507

$  8 , 6 3 1
$1e6u,,

2 3 7
392

The schedule cl ld not show a "Maln buslness act iv i tyrr .

(c) Attached to the return was a wage and tax statement issued to

pet l t ioner by The City of New York Board of Educat ion, showing $23,506.96 in

"wages, t lps, other compensat lon'r .  A starnped arrow with the legend "Included

ln Schedule C" pointed to sald f lgure. As in 1978, Federal ,  State and local

lncome taxes and FICA were withheld. Pension plan coverage was also shown.

(d)  Pet i t ioner  and h ls  w i fe  l temlzed deduct ions  and c la lued $ I ,224.00

ln nlscel laneous deduct ions, al l  of  whlch were attr ibutable to and taken by

pet i t loner 's  w l - f  e

(e) Pet l t loner f l led a New York State Unlncorporated Buslness Tax

Return  fo r  1979,  showing $14,876.00  ln  ne t  p ro f l t  and  subt rac t lons  o f  $23,507.00 .
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A stamped arrow wlth the legencl I'FICA wages included in Schedule C" pointed to

the  subt racE lons .  Th ls  resu l ted  in  a  ne t  loss  f rom bus lness  o f  $8 '631.00  and

no tax was shown as due.

4. Pet,l-tlonerts tax returns were selected for examinatlon along wlth

those of approxinately 100 other lndivlduals on the basis that sald returns had

been prepared by a part icuLar accountant.  An lnvest igat lon had dl-sclosed that

said accountant had conslstently prepared returns on whlch an lndlvidual wlEh

wage or salary lncome shown on wage and tax statements had reported said income

as buslness recelpts on Federal  Schedul-e C. Department of TaxatLon and Flnance

audltors were directed to review the returns and to dlsal low claimed business

expense deductlons if the taxpayer appeared to be an employee recetvlng wage or

salary income reported on wage and tax stagements. Pet i t ionerts claimed

Schedule C deduct ions r ,rere dlsal lowed on that basls.

5. (a) 0n March 24, L982, the Audit  Divis ion issued a Statement of Audit

Changes to pet l t loner for 1978 wlth the fol lowlng explanat lon:

"Income shown on wage and tax statements ls consldered to
be wages and reportable as such on page 2'  Schedule A'  at
l ine  1 .

Expenses elained on Schedule C (Business income) are not
considered to be ordlnary and necessary in the product ion
of lncome as an eruployee.

Unincorporated buslness tax ls recompured to zero."

A total  of  $920.L2 Lrt  New York State and New York Clty taxes was asserted.

(b) 0n Apri l  14, 1982, the Audlt  Dlvis lon issued a Not lce of Def ic iency

to  pe tL t loner  fo r  1978 asser t lng  $920.L2  Ln  add i t iona l  tax  due,  p lus  ln te res t .

6 .  (a )  0n  January  17 ,1983,  the  Aud i t  D iv ls ton  Lssued a  Sta tement  o f

Audit  Changes to pet i t loner for L979, wlth the fol lowlng explanat lon:

"As a salar ied employee, Iotr  are not a buslness ent l ty and
therefore are not entitled to claiur Schedule C Deductlons
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as these expenses are not ordLnary and necessary for the
product lon of income as an employee."

Since recomputed New York caxable lncome rras over $21r000.00, pet l t ioner was

allowed a maxiroum tax benefit. Addltlonal New York State and New York Clty

taxes  o f  $1 ,251.38  were  asser ted .

(b) 0n Aprl l  8,  1983, the Audit  Divl-s lon issued a Not lce of DefLclency

to  pe t l t loner  fo r  $1 ,251.38  ln  add l t lona l  tax ,  p lus  ln te res t .

7.  Pet l t ioner was asslstant pr inclpal of  Fort  Hamil ton Hlgh School in

Brooklyn, New York, dur lng the years at lssue. He also taught Engl lsh at the

school.  I t  appears that he was involved with RussLan studLes or RussLan

language studles at the school, but the exact nature and extent of hls involve-

ment ls not c lear fron the record.

8. Pet l t loner traveled to Russla for B days ln 1978 and to England and

Scotland for 21 days ln L979. The cost of each trlp was deducted on the

Schedu le  C f l led  fo r  each year  (F ind lngs  o f  Fac t  "2 [b ] "  and "3 [bJ" ) .

9.  Pet i t ioner submitted documentary evldence substant iatLng the fol lowing

deduct lons:

a .  F o r  1 9 7 8 ,  $ 2 7 6 . 0 0  i n  u n L o n  d u e s ,  $ 7 2 . 9 0  i n  o t h e r  d u e s
and $100.00  ln  tax  p repara t lon  fees .

b .  For  1979,  $300.00  ln  un ion  dues ,  $140.50  ln  o ther  dues
and $100.00  l -n  tax  p repara t lon  fees .

10 .  Pet i t loner  contends :

(a) that the not lces of def lc lency were issued on an arbl trary and

caprlc ious basls just pr lor to the explrat ion of the perlod of l ln l tat lons on

assessment' thus deprivlng petitloner of the opportunity to present substantl-

at ion for the claimed deduct lons;
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(b) that pet i t ioner is part  of  a large group of taxpayers who were

selected for special scrutlny because thelr returns had been prepared by the

same tax preparerl and

(c) that where pet l t ioner does not have cancel led checks or other

recetpts for certain expenses, the Department of Taxatlon and Finance should

al1ow a reasonable est lnate of such expenses.

CONCLUSIONS OF LAW

A. That the not lces of def lc lency were properly lssued and were not

arbitrary or capriclous. The returns were patently erroneous and the Audlt

Dlvislon was justtfled in dlsallowlng the Schedule C buslness Lncome and

expenses. Each Notlce of Def ic iency was preceded by a Statement of Audlt

Changes and petltioner had an opportunlty to file amended returns clainlng

employee buslness expenses as adjustments on Federal  Forn 2L06, or as l tenlzed

miscel laneous deduct lons, but did not do so.

B. That the fact thag pet l t ionerrs returns !{ere seleeted for examlnat lon

because of certaln pract ices of his accountant ls i r relevant.  Pet i t lonerts

l labl l l ty depends solely on the facts adduced hereln.

C. That pet lEioner has not sustained his burden of proof under sect ion

689(e) of the Tax Law and Adninistrat lve Code $ T46-189.0(e) to show that he was

engaged ln a trade or buslness other than as an employee. Thus'  expenses clalned

on Schedule C nay not be deducted under sect lon 62(l)  of  the Internal Revenue Code.

D. That pet l t ioner may deduct the $348.90 in dues and $100.00 ln tax

preparat ion fees as mlscel laneous deduct ions for 1978, and $440.50 in dues and

$100.00 ln tax preparat lon fees as mlscel laneous deduct lons for L979. Whi le l t

would appear that pet i t loner may have been ent l t led to deduct certain other

employee business expenses under seccl .ons 62(2) or 63(f)  of  the Internal Revenue
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Code l f  he had f i led form 2106, or i f  he had clalned such expenses as mlscel laneous

itenlzed deduct lons, pet i t loner nevertheless fal led to sustaln hls burden of

proof under the Tax Law and Administratlve Code to show the character or, 1n

many cases, the amount of the clalned buslness expenses.

E. That the petLt ion of John Gebhardt ls granted to the extent provided

ln Concluslon of Law "D"; that the Audit  Dlvls lon ls hereby directed to nodify

the not ices of defLclency lssued on Aprl l  14, 1982 and Apr1l  8,  1983, accordlngly;

and that except as so granted, the pet l t lon Ls ln al l  other respects denied.

DATED: Albany, New York STATE TAJ( COMMISSION

MAY 2 6 1987
PRESIDENT


