
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Chrlstopher P. Gal1o

for Redeterminat ion of a Def ic iency or Revislon
of a Determinat ion or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Year  1980.

AFFIDAVIT OF MAILING

in a postpald properly addressed wrapper Ln a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on sald wrapper ls the last known address

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being dul-y sworn, deposes and says that
he/she is an employee of the State Tax Cornmi.ssion, that he/she is over 18 years
of age, and that on the l2rh day of Noveurber, 1986, he/she served the lrlthin
not ice of Decision by cert l f ied mai l  upon Christopher P. Gal lo the pet i t i .oner
in the within proceeding, by enclosing a true copy thereof ln a securely sealed
postpaid rrrapper addressed as fol lows:

Chrlstopher P. Gal lo
4 l  C l i f ton  Ave.
Kingston, NY L2401

and by deposit ing sane enclosed
post off ice under the exclusive
Servlce within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne this
12th day of November, 1986.

i .ster oat
pursuant to Tax Law sect ion I74



STATE OF NEli YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Christopher P. Gal lo

for Redeterminat lon of a Def ic iency or Revision
of a Determlnation or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Year  1980.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David ParchucklJanet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Connission, that he/she ls over 18 years
of age, and that on the 12th day of November, L986, he served the within not ice
of Declsion by cert i f ied mai l  upon Glenn B. Sutherland, the representat lve of
the pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Glenn B. Sutherland
UPO Box 3305
Kingston, NY 12401

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a
post off lce under the exclusive care and custody of the United States Postal
Service withl"n the State of New York.

That deponent further says that the sald addressee is the representat ive
of the petLt ioner herein and that the address set forth on said wrapPer is the
last known address of the representat ive of the Pet i t ioner.

Sworn to before ne thls
12 th  day  o f  November ,  1986. I  L I  

t t ,  
. .

,  I  l l l  _ ! r r t . t l

ster  oat
pursuant to Tax Law sect ion 174



S T A T E  O T ' N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

Novernber 12 , 1986

Chrtstopher P. Gal lo
41 C l l f ton  Ave.
Klngston, NY L240I

Dear  Mr .  Ga l lo :

Please take not lce of the Decislon of the State Tax ConmLssLon enclosed
herewlth.

You have now exhausted your right of revlew at the adrnl"nlstratlve leve1.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng l .n court  to revlew an
adverse dectsion by the State Tax Conmlssion may be instituted only under
Article 78 of the ClvLl Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Countyr wlthin 4 rnonths from the
date of thLs not lce.

Inquiries concernl-ng the computatl"on of tax due or refund allowed tn accordance
wlth thls decision may be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bui lding /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs Representat ive

Peti tLoner I  s Representat ive :
Glenn B. Sutherland
UPO Box 3305
Klngston, NY 12401

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

CHRISTOPHER P. GALLO

for Redeterrnination of a Deficiency or for
Refund of Personal Income Tax under Arttcle 22
of the Tax Law for the Year 1980.

DECISION

Peti t ioner,  Christopher P. Gal lol  ,  4I  CLIf ton Avenue, Kingston, New York

12401, f l - led a pet l t ion for redeterminat ion of a def ic iency or for refund of

personal incone tax under Article 22 of the Tax Law for the year 1980 (Fil-e No.

48497> .

A hearing was held before Arthur Brayr Hearing Off icer,  at  the off ices of

the State Tax Comrnlssion, Building ll9, W. Averell Harriman State Office Butldlng

Campus, Albany, New York, on February 26, 1986 at 2245 P.!1.,  wlth al l  br iefs to

be f i led on or before Aprl l  9,  1986. Pet i t ioner appeared by Glenn B. Sutherland'

C.P.A. The Audit  DivlsLon appeared by John P. Dugan, Esq. (Thonas C. Sacca,

E s q . ,  o f  c o u n s e L ) .

ISSUE

Whether the Audlt  Divis lonts al lowance of 30 percent of pet i t ioner

Christopher P. Gal lors net prof l t  f rom the operat ion of a frul t  processlng

busLness as personal service income subject to the maxLmum tax on personal

service income r^tas proper.

Although the hearlng r^ras caIled ln
Doris E. Gal lo,  the only asserted
pertains to Christopher P. Gal lo.
pet l t ioner pertain to Christopher

the name of Christopher P. Gallo and
def ic iency of tax at issue herein

Therefore, al l  references hereafter to
P .  G a l l o .
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FINDINGS OF FACT

1. Durlng the year in issue, pet l t ioner,  Christopher P. GalLo operated an

establishnent known as Mohican Market whlch sold fresh fruits and vegetables at

wholesale and retal l .

2.  Pet i t loner and his wlfe f l led separately on one return'  a New York

State Income Tax Resldent Return for the year 1980. He attached to thi.s return

a Federal  schedule C, encapt ioned Prof l t  or (Loss) From Buslness or Professlon.

The Federal  schedule C reported that Mohican Market had gross recelpts or sales

o f  $1 ,081,738.00  and cos t  o f  goods  so ld  o f  $922,735.00  resu l t ing  Ln  to ta l

lncome o f  $159,003.00 .  Mr .  Ga l lo  repor ted  to ta l  deduc t lons  o f  $93,626.00

resu l t ing  in  a  ne t  p ro f l t  o f  $65,377.00 .

3. The cost of  goods sold sect ion of the Federal  schedule C reported a

beglnning inventory of $17,100.00 and purchases of $878,302.00. The schedule

dLsc losed an  end ing  lnventory  o f  $28r586.00 .

4. The depreciat ion sect ion of the Federal  schedule C disclosed that

Mr. Gall-o clained depreciatlon expense on items such as equipment' trucks,

cooler,  scales and an alr  condit ioner.  The total  depreciat ion expense clalmed

w a s  $ 5 , 2 3 7 . 0 0 .

5. 1"1r.  Gal lo attached to hls personal income tax return a form IT-250'

encaptioned New York State Maximum Tax on Personal Service Income. 0n this

schedule, Mr. Gal l -o clained that the net prof i t  of  Mohican Market,  that is,

$651377.00, was lncome subject to the maxl,mum tax on personal service lncome.

6. On October 31, 1983, the Audit  DLvisLon issued a Not ice of Def lc iency

to Christopher P. Gallo asserting a deficLency of personal income tax for the

years 1979 and 1980 in the anount of $1,637.73 pLus interest Ln the amount of

$509.03  fo r  an  amount  due o f  $2 ,L46.76 ,  less  an  amount  paLd or  c red i ted  o f
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$581.74 ,  to t  a  ba lance due o f  $1 ,565.02 .  A f te r  the  Not lce  o f  Def lc iency  was

tssuedr petltloner pald a portion of the tax deternined Eo be due thereby

reduclng the amount of tax l-n igsue to $11205.00. To the extent at lssue

herein, the asserted deflciency of personal income tax rras premtsed upon

the Audtt Divisionrs position that thlrty percent of the net Lncome from

petltlonerrs business constltuted a reasonable allowance as compensaLion for

the personal servLces actually rendered by petitloner and therefore no portlon

of petitloner's Lncome was ellglble for the maxlmum tax on persoaal service

lncome.

7. I t  was Mr. GalLors practLce to work seven days a week. Mr. Gal lo

would arrl"ve at his store at. 6200 A.M. ot 7 200 A.M. and remaln at the store

unt l l  6:00 P.M. Whi le at Mohican Market,  Mr. Gal lo would establ ish pr lc ing and

supervise five or six full-tlme employees. Approxl"mately three days a week,

Mr. Gallo would drive a truek to the produce narket, ln New York City and return

ln the late afEernoon wlth the truck fully loaded wlth produce.

8. Mr. Gal1o naintal"ned an average tnvencory of approxlnately $29'000.00

whlch represented suff ic lent produce for about two or three daysr sales.

9. Mr. Gal1o rencs the bulldlng used by Mohlcan Market, He also rents

automotlve equipment.

10. At the hearing, lt was argued that eapl.tal was not a material income-

productng factor because of the asserted llnlted amount of lnventory' ml"nlmal

amount of depreclable flxtures and equLpment and the fact that the buildlng ls

rented. It was also maintalned that thirty percent of the net profl.ts of the

buslness did not represent a reasonable allowance as compensatlon for personal

servl"ces rendered.
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CONCLUSIONS 0F LAI4I

A. That section 603-A of the Tax Law provides for a maximum tax rate on

New York personal servlce lncome. Sect ion 603-A(b)(1),  in effect for the years

at issue, def ined the term i lNew York personal service Lnconert  to mean, in part ,

items of income lncludlble as personal servlce income for purposes of sectlon

1348 of the Internal Revenue Code.

B. That sect ion 1348(b) (1) (A) of the Internal Revenue Code, in effect for

the years at issue, def lned the term "personal service Lncome" as:

t t . , .any income whlch is earned income withln the meanlng of sect ion
401(c) (2 ) (C)  o r  sec t ion  911(b)  o r  wh ich  is  an  amount  rece lved as  a
pension or annuity which arises from an employer-enployee relationship
or from tax-deduct lble contr ibut lons to a ret l rement plan. For
purposes of this subparagraph, sect lon 911(b) shal1 be appl led
without regard to the phrase t ,  not in excess of 30 Percent of his
share  o f  ne t  p ro f l t s  o f  such t rade or  bus inessr t . t t

C. That dur ing the year in issue Treasury Regulat ion 1.1348-3(a)(3)( i )

provided, in part ,  that:

" [1 ] f  an  ind iv idua l  i s  engaged in  a  t rade or  bus lness . . . ln  wh ich  bo th
personal services and capital  are mater ial  income-produclng factors, a
reasonable allowance as compensation for the personal services actually
rendered by the individual sha11 be considered earned income... t t .

T reasury  Regu la t ion  1 .1348-3(a) (3 ) ( i l )  p rov lded,  in  par t ,  tha t :

r ' [c]api tal  ls a nater ial  income-producing factor i f  a substant laL
port ion of the gross income of the buslness is attr ibutable to the
enploynent of capital  ln the business, as ref lected, for example'  by
a substantlal investment in inventories, plant, machlnery or other
equlpment. In general, capl-tal ls not a material incoue-producing
factor where gross lncome of the busLness consists pr incipal ly of
fees, commissions, or other compensatLon for personal services
perforrned by an individual."

D. That both services and capital were material income-produclng factors

in pet i t ionerrs business. The signi f lcance of capital  as a mater ial  lncome-

producing factor is evidenced by, among other things, the substantial investment

in  inventory  and deprec iab le  assets  (Moore  v .  Cormiss ioner ,  7 l  T .C.  533 t19701) .

I t  is noted that leased property is also considered capl- tal  for the purpose of
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determlning whether capital is a materlal income-producing factor (&g&

Cornmlssioner,  !g8,,  p.  539).  Since personal services and capital  were nater lal

income-producing factors l -n pet l t ionerts business, pet i t ioner l tas ent i t led to a

reasonable alLowance as compensation for the personal servlces whlch he rendered

to the business.

E. That pet i t loner has fai led to sustain his burden of proof to show that

the Audit  Divis lonrs al lowance of thir ty percent of pet i t ionerrs net prof i t

from the operation of the fruit processing business as personal servlce income

subject to the maximum tax r^ras improper. Therefore, the income Petitioner

received fron his business was not eJ-igible for the maximum tax computation.

F. That the pet i t ion of Christopher P. Gal lo is denied and the Not ice of

Def ic iencyr as rnodif ied in Flnding of Fact t t6t ' ,  is sustained.

DATED: Albany, New York STATE TAX COMMISSION

NOv 1 21s86

lo'

PRESIDENT

I
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COMMISSIONER


