
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Basi l  A. & Janet Ful lerton

for Redeterminat ion of a Def ic lency or for
Refund of Personal- Income Tax under Article 22
of the Tax Law and Chapter 46, Ti t le T of the
Adninistrat lve Code of the City of New York
fo r  the  \ear  1977.

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 15th day of Apri l ,  1986, he/she served the within
not ice of Decision by cert i f ied mai l  upon Basl1 A. & Janet Ful lerton the
pet i t ioner in the within proceedlnB, by enclosing a true copy thereof in a
securely sealed postpaid hrrapper addressed as fol lows:

Basl1 A. & Janet Ful lerton
145 Kings Highway
Warwick, NY 10990

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further
herein and that  the address
o f  t he  pe t i t i one r .

Sworn to before me this
15 th  day  o f  Ap r i l ,  1986 .

says that  the said addressee is  the pet i t ioner

set forth on said ritrapper is the last known address

to admini
Tax Law

r oaths
c t i on  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

A p r i l  1 5 ,  1 9 8 6

Basl l  A. & Janet Ful lerton
145 Ktngs Highway
lJarwick, NY i0990

Dear  Mr .  &  Mrs .  Fu l le r ton :

Please take not lce of the Decision of the State Tax Conmlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
PursuanE to sect l"on(s) 690 & L3L2 ot the Tax Law and Chapter 46, Tl t le T of
the Adninlstrative Code of the Clty of New York, a proceedlng in court to
revlew an adverse decision by the State Tax Commisslon may be inst l tuted only
under Article 78 of the Clvl1 Practlce Law and Rules, and must be cornnenced ln
the Supreme Court of the State of New York, Albany County, withln 4 months from
the da te  o f  th is  no t lce .

Ingulrles concerning the computation of tax due or refund allowed in accordance
with this declslon may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Lltlgatl"on Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very t,ruly yours '

STATE TAX COMMISSION

Taxing Bureaurs Representat ive



STATE OF NEI'I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t l -on

o f

BASIL FULLERTON AND JANET FULLERTON

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law and Chapter 46, Ti t le T of the
Adninistrative Code of the City of New York
fo r  the  Yeat  L977.

DECISION

Peti t loners, Basi l  Ful lerton and Janet Ful lerton, I45 Klngs Hlghway,

Warwick, New York 10990, f l led a pet i t lon for redeterminat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law and

Chapter 46, Tl t le T of the Adml"nlstrat ive Code of the City of New York for the

yeax 1977 (Fl le No. 40772).

A hearing was held before Doris E. SteLnhardt,  Hearlng Off icer,  aL the

off ices of the State Tax Cornrnlssl-on, Two World Trade Center,  New York, New

York, on November 19, 1985 at 9zi5 A.M., wlth addit tonal evidence to be subnit , t ,ed

by January 7, f986. Pet l t loners appeared pro se. The Audlt  Divls lon appeared

by  John P.  Dugan,  Esq.  (Herber t  Kamrass ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Audlt  Divis ion properly dlsal lowed the chl ld care credit

c lairned by pet i t ioners on their  I977 New York State income tax return.

I I .  Whether the Audit  Divis lon properly disal lowed the resident credlt

c lalmed by pet l t ioaers on thelr  1977 Lrrcome tax return.

I I I .  t r{hether pet i t loners should have been al lowed credit  for New York State

taxes wlthheld fron the salary of pet i t ioner Janet Ful lerton.
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FINDINGS OF FACT

1. Pet i t ioners, Basl l  and Janet Ful lerton, fai led to t inely fLLe a L977

New York State Incoue Tax Resident Return. Based on information obtalned from

the Internal Revenue Servlce under authorlzat ion of sect lon 6103(d) of the

Internal Revenue Code, the Audit Divislon lssued a Statement of Audit Changes

to pet i t ioners on September 30, 1980 assert lng New York State and New York Clty

persona l  lncome tax  due o f  $1 ,22 I .74  fo r  the  year  1977.  On or  about  October  16 ,

1981, Basi l  Ful lerton f i led a New York State Income Tax Resident Return for

1977 report lng total  state and ci ty tax due of $712.74, less taxes h' l thheld of

$500.16 ,  fo r  a  ba lance due o f  $212.58 .  On sa id  re tu rn ,  Mr .  Fu l le r ton  c la lmed a

ch l ld  care  c red i t  o f  $104.00  and a  res ident  c red i t  o f  $405.10  fo r  taxes  a l leged ly

paid to New Jersey.

2 .  On October  15 ,  1982,  the  Aud i t  D lv ls ion  issued a  Not ice  o f  Def lc iency

aga ins t  pe t l t ioner  Bas l l  Fu l le r ton  ln  the  amount  o f  $1 ,22L.74 ,  p lus  pena l ty  o f

$ 5 8 0 . 3 0  a n d  i n t e r e s t  o f  $ 5 3 8 . 6 8 ,  f o r  a  t o t a l  d u e  o f  $ 2 , 3 4 0 . 7 2  f o r  t h e  y e a r

L977. The chiLd care credit  and resldent credlt  c lairned by Mr. Ful lerton on his

late flled return were disallowed and no credit, was given for taxes wlthheld

from Janet Ful lertonts wages. The credit  for taxes wlthheld and the chi ld care

credit ,  were dlsal lowed because Janet Ful lerton dld not f1le a return for 1977.

The resident credlt  rdas disal lowed because Basl l  Ful lerton fal led to prove that

he f l led a New Jersey tax return and to substant iate the amount of tax al legedly

due the State of New Jersey.

3. Pet i t loners had been resldlng ln the Bronx, New York durlng 1977,

They encountered mari tal  problems and, ln September, L977, pet l t loners separated.

Janet Fullerton rernained ln New York and Basil Fullerton maintained several

temporary residences ln New Jersey for the remalnder of the yeat.  Pet i t loners
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f i led a joint  federal  income tax return for L977. At the hearing, pet l t ioners

f i led an amended 1977 New York State restdent return elect ing a f i l ing status of

marr ied f t l ing separately on one return. Pet l t ioners clained the same credits

as l^rere clalned by Basl l  Ful lerton on his or lglnal  return as discussed in

Finding of Fact rr l r r .  The Audlt  Dlvls lon had prevlously ver l f ied the amounts

withheld fron the wages of Janet Ful lerton.

4. Basi l -  Ful lerton fai led to subnit  a copy of the 1977 New Jersey return

he claims to have filed. He was allowed tj"me followlng the hearing to subnit

the return, but such return has not been recelved by the State Tax Comnlssl .on.

CONCLUSIONS OF LAW

A. That inasmuch as pet l t loners f i led a joint  federal  income tax return

for 1977, they were ent i t led to f i le separate New York State personal income

tax  re tu rns  on  a  s ing le  fo rm.  Tax  Law S651(b) (2 ) .  The Aud i t  D iv is ion  d ld  no t

al low credit  for wlthholding from Janet Ful lerton's wages and disalJ-owed the

chl ld care credlt  solely because Janet Ful lerton did not f i le a return for

7977. Slnce pet i t ioners f i led an amended return f .or L977 changing thelr  f i l lng

status to marr ied f i l lng separately on one return, their  tax l iabiLtty for 1977

is t ,o be recomputed under such status al lowlng a chl ld care credlt  1n the

amount of $104.00 and allowLng credit for taxes wlthheld in the amount of

$ s 0 0 .  1 6 .

B. That a resldent may claim a credlt  against the personal l "ncome tax

paid to another state, i ts pol i t lcal  subdivl"sLons or to the Distr ict  of  Colunbla

with respect to lncome derived therefrom and subject to tax under Art lc le 22 of

the Tax Law. Tax Law $620(a).  In order to claim the credit ,  the resident

lndlvldual must attach to hls New York return a copy of the income tax return

f i led  w l th  the  o ther  s ta te .  20  NYCRR I? I .L (b) (1 ) .  Inasmuch as  pe t l t l "oner
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Basl l  Ful lerton was unable to substant iate the amount,  i f  any, of  income tax

payable to New Jersey for 1977 r as evldenced by a return f l led with that state,

the Audit  Dlvis ion properly disal lowed the resldent credit .

C. That the pet i t ion of Basl l  Ful lerton and Janet Ful lerton is granted to

the extent indicated ln Conclusion of Law "A";  that the Audit  Dlvis lon is

directed t .o nodlfy the Not ice of Def lc iency lssued October 15, 1982 accordtngly;

and that,  except as so granted, the pet. i t ton is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

APR t 51980
PRESIDENT

SSIONER


