
STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter

Robert

the Pet l t ion

Frank

o f
o f
R . AFFIDAVIT OF MAILING

for Redeterminati-on of a Deficiency or Revision
of a Determinatl-on or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
f o r  t h e  Y e a r s  1 9 7 7 ,  1 9 7 8  &  1 9 7 9 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comrnlssion, that he/she is over 18 years
of age, and that on the 19th day of June, 1986, he/she served the within not ice
of Decision by cert i f led mai l  upon Robert  R. Frank the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Robert R. Frank
7643 Sandy Lane
Nor th  Syracuse,  NY L32L2

and by deposit ing same enclosed Ln a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ure this
19 th  day  o f  June,  1986.

that  the said addressee l -s  the Pet i t ioner
forth on said wrapper is the last known address

s ter  oa t
Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Robert  R.

the Pet l t ion

Frank

same enclosed in a postpaid proper ly  addressed wrapper in  a

the exclus ive care and custody of  the Uni ted States Posta l

State of  New York.

fur ther  says that  the said addressee l -s  the representat ive
hereln and that the address set forth on said rtrraPper is the

of  the representat lve of  the pet i t ioner .

AFFIDAVIT OF },IAILING

for Redeterminat ion of a Def ic lency or Revision
of a Determination or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law
for  the  Years  1977 ,  1978 & 1979.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, beLng duly sworn, deposes and says that
he/she is an employee of the State Tax Cornmission, that he/she is over 18 years
of age, and that on the 19th day of June, 1986, he served the wlthln not ice of
Decislon by cert i f ied mal l  upon John V. Bel1, the representat ive of the
pet i t loner Ln the within proceedlng, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

John V. Be1l & Brian K. Haynes
Orl lara, Fel ice & Crough
1304 Buckley Rd.
Syracuse,  NY 13212

and by deposl t ing
post  of f ice under
Service within the

That deponent
of  the pet i t ioner
last knor^m address

Sworn to before me this
19 th  day  o f  June,  1986.

Author ized to
pursuant to Ta



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E h r  Y O R K  L 2 2 2 7

June 19 ,  1986

Robert R. Frank
7643 Satdy Lane
North Syracuse, NY 132L2

Dear Mr. Frank:

Please take notice of the Declston of the State Tax Cornrnlssion enclosed
herewith.

You have now exhausted your rtght of review at the adninlstrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceedlng in court  to revlew an
adverse declslon by the St,ate Tax Cornmlssion may be lnstltuted only under
Artlcle 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, wl.thln 4 months from the
date of thls not l"ce.

Inqulries concernlng the computation of tax due or refund allowed Ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatl"on and Finance
Audit Evaluatl.on Bureau
Assessment Revlew Unit
Buildtng /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

Taxlng Bureauts Representatl"ve

Peti t loner ? s Representat ive :
John V. Bel l  & Brtan K. Haynes
OrHara, Fel lce & Crough
1304 Buckley Rd.
Syracuse,  NY 13212



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

ROBERT R. FRANK

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law for the Years 1977, 1978 and
r979 .

DECISION

Petl t ioner,  Robert  R. Frank, 7643 Sandy Lane, North Syracuse, New York

L32I2, f l led a pet, i t ion for redetermlnat ion of a def lc iency or for refund of

personal lncome tax under Arricle 22 of. the Tax Law for the years 1977, 1978

and L979 (Fl le No. 37470).

A hearlng was held before Arthur Bray, Hearlng Off icer,  at  the off ices of

the State Tax Cornnisslon, 333 East l {ashlngton Street,  Syracuse, New York, on

October  8 ,  1985 a t  1 :15  P.M. ,  w i th  a l l  b r le fs  to  be  subrn l t ted  by  Decenber  13 ,

f985. Pet i t ioner appeared by OrHara, Fel ice & Crough (Brren K. Haynes'  Esq.

and John V. Bel l ,  Esq.,  of  counsel) .  The Audlt  DlvlsLon appeared by John P.

Dugan,  Esq.  (Janes  De l la  Por ta ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Not ice of Def ic iency lssued by the Audit  Divis l"on was

legal ly suff lc ient.

I I .  Whether pet i t ioner f l led a t lnely pet, l t ion.

I I I .  I , r lhether the Not ice of Def ic iency is barred by the statute of l ln i tat ions.

IV. Whether pet i t ioner l -s l iable for the penalty asserted against hin

pursuant to section 685 (g) of the Tax Law with respect to ririthholding taxes due

fron Liverpool Envlronmental  Service, Inc.
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FINDINGS OF FACT

1.  On oc tober  26r  1981,  the  Aud l t  D lv is ion  lssued a  Not lce  o f  Def ic lency

accompanted by a Statement of Def ic lency to pet i t ioner,  Robert  R. Frank'  assert lng

a penalty equal to the amount of unpald withholdlng tax whlch the Audlt Divlslon

determlned was due fron Liverpool Envlronmental  Servlce, Inc. (" the corporat iontt) .

The Notice of Def ic lency rdas not ent i t led as such. However,  the f t rsc and last

paragraphs stated:

"In accordance with the provlsions of the New York State Tax Law
(Art lc les 22 and 23),  not ice ts given that the determlnat ion of your
Personal and/or Unlncorporated BusLness Tax llablllty for the above
noted taxable year(s) shows a def lc iency (or def lc iencles) in the
amount(s) shown above. The attached statement shows the computation
of the def lc iency or def ic lencles.

* * ? t

IF YOU D0 NOT AGREE, and do not sign and return thls consent, the
def ic lency or def lc ienci .es w111 become an assessment after the
expl"rat ion of 90 days from the date of this let terr  €rod w111 be
subject to col lect ion, as required by law, unless within that t lne
you contest this determlnat ion by f l l lng a pet l t lon with the State
Tax Commlsslon in accordance with the provisions of Sect lon 689 of
the Tax Law. You may obtaLn lnstruct ions for f l l tng a pet i t ion with
the Tax Corunission from the Tax Appeals Bureau or any office of the
Department of Taxat lon and Flnance; ask for the fRules of Practtcer
before the Comnisslon.t '

2.  The Notice of Def ic lency asserted that the penalty was due as fol lows:

YEAR

1977
1978
L979

3. The Notlce of Def lc iency was mai led

last known address and subsequently returned

Stat,es Postal  Servlce lef t  two not ices.

A}TOUNT

$4 ,032 .90
2 ,652 .L0
2 ,09L ,20

$8 ,776 .20

by cert i f led natl to petit l-onerrs

as unclalmed after the United
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4. PetLttoner never recel"ved the Not lce of Def lc iency.

5. On May 31, L982, pet l t ioner f i led a pet i t lon chal lenging the asserted

def ic iencies of personal lncome tax.

6. The corporat i -on was formed ln 1974. I ts act lv l t ies conslsted of

cleanlng underground sewer mains and storm ser,rer pl"pes and then inspectlng the

pipes through the use of a closed clrcui t  television camera.

7, At the t lme the corporat lon was formed, al l  of  the outstanding stock

was held by pet l t lonerts mother- ln- law, Norine Fl tzgerald. However,  pet l t loner

was elected to a dlrectorship and held the off ice of v ice-presl"dent.  Durlng

the year L975, pet i t ioner cont inued to be a dlrector and vlce-president.

8. On January 15, L976, pet l - t l "oner became the presl-dent of the corporat lon.

Petl"tioner had been asked t,o become president because lndivlduals withln the

corporatlon thought it would be helpful to have a new name assoclated wlth the

comPany.

9 .  0n  August  16 ,  1976,  Nor lne  F l tzgera ld  t rans fer red  a l l  o f  her  s tock  to

John Fitzgerald, who was pet i t lonerrs brother- in- law.

10. Pet l" t loner cont inued to be presldent of the corporat lon unt i l  November 22,

1977 when he reslgned as direct,or and president.  Pet, l t loner restgned because

one or cwo weeks earller he had been advl.sed by an agent of the Internal

Revenue Service that there were federal withholdlng taxes due. Thls was when

pet i t ioner f l rst  learned that the corporat ion rdas having f inancial  dl f f icul t les.

PetLt loner reslgned as an off icer of the corporat lon because he dld not wl-sh to

become lnvolved r4rith the withholdlng tax llabillty.

11. John Fltzgerald became the presldent of the corporacLon upon pet l t ionerrs

resignation. However, petltl"oner rematned enployed by the corporatlon until

S e p t e m b e r ,  I 9 7 9 .
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L2. Pet i t lonerrs dut ies remalned the same during each of the years he was

enployed by the corporat lon. These dut ies conslsted of supervising a crew of

tr,ro or three indlvlduals and telling them which sections of pipe had to be

cleaned, whlch sect ions of pipe had to be vlewed on closed clrcuLt television

and what hours to work.

13. Pet l t loner had the r lght to hlre and f i re employees. However '  this

right was linited to the two or three enployees whom he supervised.

L4. Durlng the ent lre perlod of pet i t ionerts employment with the corporat lon'

he never examlned or signed withholdlng tax returns. He did not know when they

were prepared, paLd or subnLtted.

15. Petitioner never signed payroll checks and dld not bell"eve that he had

the authorl ty to slgn the corporat, lonfs checks. He never declded whlch bl l ls

were to be paid. He rras never in charge of the corporat ionrs assets and never

had any control  over the corporat ionrs f inanci.al  af falrs,

16. As an off icer,  pet i t ioner did not bel leve that he had access to the

eorporat ionrs books and records and never recel.ved any of the corporat l -onts

f inancial  reports.

17. Petitioner dld not become aware that the monies vrithheld for New York

State personal lncome tax had not been pald over until he received a Notice and

Demand Ln March of L982.

18. John Fitzgerald entered Lnto a deferred paynent agreement to Pay the

r{rithholding tax due from the corporatlon. Ac the time of the hearlng, he had

nade paynents  o f  $2 ,100.00 .

CONCLUSIONS OF LAW

A.  That  Tax  Law $681(a)  p rov ldes ,  ln  par t :
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"I f  upon examlnat ion of a taxpayerts return under this art ic le the
tax connlsslon determines that there ls a deficiency of lncome tax'
l t  nay mai l  a not lce of def ic iency to the taxpayer. . .  A not, ice of
def ic lency shal l  be nal led by cert i f l "ed or registered nai l  to the
taxpayer at his last known address in or out of  this state."

B. That the document quoted ln Flnding of Fact " Irr  const l tuted a Not lce

of Def lc lency wlthln the meanlng of Tax Law $681(a).  There is no requLrement

in the Tax Law that the Not lce of Def ic iency be encapt loned as such.

C. That Tax Law $689(b) provides that a taxpayer may f l le a pet iElon for

redetermi.natton of a deflclency withln nlnety days of the naillng of the Notice

of Def ic lency authorized by Tax Law $681(a).  I f  a taxpayer does not f i le a

pet i t ion wlthin nlnety days of the mal l lng of the Not lce of Def lc lency, the

not ice  becomes an  assessment  (Tax  Law $681[b ] ) .

D. That since the Audlt  Divls ion maLled the Not ice of Def ic lency to

pet i t ionerrs last koown address by cert l f led rnai l  and pet i t loner did not f i le a

pet i t lon wlthln ninety days of that nai l ing, the pet l t ion is unt lmely and must

be  d isn issed (Tax  Law $$ 681[a ] ;  689fb l ) .  I c  i s  no ted  tha t  pe t i t ioner rs  fa l lu re

Eo receive the Notice of Deficiency is lnmaterlal (l"latter of Kennlng v. State Tax

Conm. ,  72  l , lLsc .zd  929,  a f f rd .  43  A.D.2d 815,  mot .  fo r  l v .  to  app.  den.  34

N.Y.2d  653;  compare  Mat te r  o f  Rugger l te ,  Inc .  v .  S ta t ,e  Tax  Coum. '  64  N.Y.2d

688, whereln the Court  noted that a dl f ferent result  would occur wlth respect

to sales tax).  I t  ls also noted that Matter of  l {aclean v. Procacclno (53

A.D.2d 965) is lnapposite sl .nce the record contal"ns an aff ldavl t  as to the

authent lc l ty of the Audlt  Divls lonrs nai l ing 1og as wel l  as the let ter whlch

rdas returned by the Post Off lce.

E. That in vlew of Concluslon of Law rrDrr,  the remalnlng issues are moot.



F. That the pet i t ion of Robert

Def ic lency  da ted  October  26 ,  1981 ls

DATED: Albany, New York

-6-

R. Frank ls denied and the Not lce of

sustalned.

STATE TAX COMMISSION

JUN 1 91980
PRESIDENT


