
STATE

STATE

OF NEW YORK

TAx COMMISSION

In the Mat,ter of the Petition
o f

Rita I .  Falzone AFFIDAVIT OF MAILING

for Redetermlnat lon of a Def ic lency or Revislon
of a Determi"natlon or Refund of Personal Income
under Art ic le(s) 22 of.  the Tax Law
f o r  t h e  P e r l o d ,  I 0 / I / 8 0  -  8 1 5 / 8 2 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enployee of the State Tax Conmission, that he/she ls over 18 years
of age, and that on the 12th day of Juae, 1986, he/she served the wlthin not l-ce
of Decision by cert i f ied nai l  upon Rita I .  Falzone the pet l" t ioner in the wLthln
proceeding, by encloslng a true copy thereof ln a securely sealed postpald
r^trapper addressed as f ollolrs:

Rl. ta I .  Falzone
76 E, Mapleurere Rd.
lJ l l l lansvl l le,  NY L422L

and by deposlting same enclosed in a postpaid properly addressed r^rrapper in a
post off ice under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the sald addressee 1s the Petltl"oner
hereln and that the address set forth on sald wrapper ls the last known address
of the pet l" t loner.

Sworn to before me this
12 th  day  o f  June,  1986.

Tax

lster oaths
sec t lon  174
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AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duJ-y sworn, deposes and says that
he/she is an employee of the State Tax Conmlssion, that he/she ls over 18 years
of age, and that on the 12th day of June, 1986, he served the wlthln not lce of
Declsion by cert l f ied ural l  upon Theodore C. Spangr the representat lve of the
pet i t ioner ln the wlthin proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Theodore C. Spang
237 l(aLn Street,  Sulte 927
Buf fa lo '  NY 14202

same enclosed ln a postpald properly addressed wrapper in a
the excluslve care and custody of the United States PostaL

State of New York.

further says that the said addressee ls the representative
hereln and that the address set forth on said wraPper ls the

of the representat ive of the pet i t loner.

Sworn to before ne thls
12 th  day  o f  June,  1986.

Authorlzed to
pursuant to Ta

ter oaths
sec t l "on  174



S T A T E  O F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

June 12 ,  1986

Rita I .  Falzone
76 E. Maplemere Rd.
Wl1l iansvl11e, NY 14221

Dear Ms. Falzone:

Please take not ice of the DecLsion of the State Tax Conmlsston enclosed
herewlth.

You have now exhausted your right of revlew at the adminlstratl"ve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceedlng ln court  to review an
adverse declsion by the State Tax Comnisslon may be lnstltuted only under
Article 78 of the Clvtl Practlce Law and Rul-esr aod must be conmenced Ln the
Supreme Court of the Stace of New York, Albany Countyr wlthln 4 nonths fron the
date of thl"s not ice.

Inquiries concerning the computatl"on of tax due or refund allowed in accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatlon and Ftnance
Audlt Evaluation Bureau
Assessment Review Unlt
Bullding #9, State Canpus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxing Bureaurs Representat ive

Petl t l "oner I  s Representacive:
Theodore C. Spang
237 I{aIn Street,  Suite 927
Buf fa lo ,  NY 14202



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

RITA I. FALZONE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22 :
of the Tax Law for the Perlod October 1, 1980
through August 5, 1982. :

DECISION

Peti t ioner,  Rita I .  Falzone, 76 East Maplemere Road, I{ i l l iaursvi l l -e,  New

York 14221, f l led a pet i t ion for redeterminat ion of a deftc iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the period October 1,

1980 through August 5, 1982 (Fi le No. 49216).

A  hear ing  was he ld  be fore  James J .  Mor r ls ,  J r . ,  Hear lng  Of f i cer '  a t  the

off ices .of  the State Tax Commission, 65 Court  Street,  Buffalo,  New York, on

February  25 ,  1986 a t  10 :45  A.M.  Pet i t ioner  appeared by  Theodore  C.  Spang,  Esq.

The Audit  Divis ion appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esq.,  of

counse l ) .

ISSUE

Whether pet l t ioner is l labl-e for the penal- ty asserted against her pursuant

to sect ion 585 (g) of the Tax Law wlth respect to withholding taxes due from

John Tata Concrete Construct lon Corporat ion.

FINDINGS OF FACT

1. On November 28, 1983, the Audit  Divis ion issued a Not ice of Def ic iency

along with a Statement of Def ic iency to pet l t ioner,  Rita I .  Falzonel assert ing

a penalty equal to the amount of unpaid withholding tax which the Audit Division

had determined was due from John Tata Concrete Construct lon Corporat ion ( t t the
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corpora t ion" ) .  Sa id  no t ice  asser ted  tha t  $L4r442.00  was due fo r  the  per iod

October  1 ,  1980 th rough August  5 ,  1982.

2. At al l  t imes durlng the period at lssue, pet i t ioner rras vice-president

of the eorporat lon and owned 40 percent of the stock of the corporat ion'  which

was s ta r ted  by  pe t i t ioner rs  fa ther  tn  1954.  Pet i t ioner ts  b ro ther ,  Sa l -va tore

John Tata, r^ras president of the corporat lon and also owned 40 percent of the

corporat ionfs stock. Mr. Tata ran the corporat ion on a dal ly basis and,

al though he did not olrn a urajor i ty of i ts shares, he was, in effect,  in control

of the corporat lon.

3. Al though pet l t ioner held the t i t le of v ice-president of the corPorat ion'

she had no official- duties related to that tl-tle and she was ln no way involved

in the day-to-day business of the corporat ion. Pr ior to the years at issue'

pet l t ioner had receivedr 8s 8 shareholder,  an annual subchapter S distr ibut lon

from the corporat ion. At Mr. Tatats urging, she reinvested nost of  these distr i -

but ions in the corporat ion. At no t lme did pet i t loner receive a salary from the

corporat ion.

4. Late in 1980, pet i t ioner began to suspect that Mr. Tata was divert ing

corporate funds for his olrn purposes. She requested access to the books and

records of the corporat ion and was refused such access by Mr. Tata. She

subsequent ly commenced a shareholderfs derlvat lve act ion against Mr. Tata to

prevent further deplet ion of the remalning corporate assets. Pursuant to this

act ion, pet i t ioner sought and was granted rel ief  by the court  al lowing her access

to the corporat ionfs books and records and requirLng al l  corporate expenditures

to be rnade by check bearing the signatures of both pet i t ioner and Mr. Tata. Thls

rel ief  rrTas granted by order of the Supreme Court of  the State of New York'  Er ie

County ,  on  Ju ly  21 ,  1981.
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5 .  Subsequent  to  Ju ly  21 ,  1981 '  pe t l t ioner  co-s igned w i th  Mr .  Ta ta

approximately ten checks on the corporat ionfs behalf .  Most of these checks

were issued in payment of subcontractors of the corporat ion. Pet i t loner

signed these checks after each had been drawn up and executed by Mr. Tata.

Pet i t ioner signed no payrol l  checks on behalf  of  the corporat lon.

6. Pet i t ioner rdas not involved with the corporat ionrs payrol l ,  nor was

she Ln any hray involved with the fil ing of any tax returns on the corporationrs

behalf .  She had no authori ty to hire or f i re employees.

7. Subsequent to the grant ing of the aforementioned court  order '  pet i t ioner

cont inued to encounter di f f icul ty from Mr. Tata in galning access to the

corpora t ionrs  books  and records .

8. In August,  1982, the corporat ion f l led for bankruptcy and ceased

opera t ions .

CONCLUSIONS OF LAW

A. That  where a person is  requi red to col lect r  t ruthfu l ly  account  for  and

pay over  wi thhold ing taxes and wi l l fu l ly  fa i ls  to  col lect  and pay over  such

taxes ,  sec t i on  085 (g )  o f  t he  Tax  Law imposes  on  such  pe rson  t ' . . . a  pena l t y  equa l

to the tota l  amount  of  tax evaded,  or  not  co l lected,  or  not  accounted for  and

pa id  ove r . ' l

B .  Tha t  sec t i on  685 (n )  o f  t he  Tax  Law de f i nes  I t pe rson r t t  f o r  pu rposes  o f

sect ion 685 (g)  of  the Tax Law, to inc lude:

" . . . an  i nd i v i dua l ,  co rpo ra t i on  o r  pa r tne rsh ip  o r  an  o f f i ce r  o r
emp loyee  o f  any  co rpo ra t l on . . .who  as  such  o f f i ce r ,  emp loyee ,  o r

member is  under a duty to per form the act  in  respect  of  which the
v io la t i on  occu rs . r l

C.  That  whether  pet i t ioner  was a person requLred to col lect ,  t ruthfu l ly

account for and pay over withholding taxes during the period in issue ls a

quest ion of  fact  (Mat ter  of  McHugh v.  State Tax Cormiss ion,  70 A.D.2d 987;



-4 -

988 l {a t te r  o f  Mac lean v .  S ta te  Tax  Conmiss ion ,  69  A,D.2d 951,  a f f  td ,49  N.Y.2d

920). Factors which are relevant to this determination include whether the

lndividual s igned the corporat ionts tax returns, der ived a substant ial-  part  of

his income from the corporat ion and possessed the r ight to hire and f i re employees

(Matter of Arnengual v.  State Tax Commisslon, 95 A.D.2d 949, 950; Matter of  Malkin

l l : jg l ] ; ,  65 A.D.2d 228,299).  Other factors considered are the amount of stock

owned, the authori ty to pay corporate obl igat ions and the individualfs off ic ial

duties (Matter of Amengual v. State Tax Cornrnlssion, .ryg,).

D. That pet i t ioner r ,rras not a person requlred to col lect,  t ruthful ly

account for and pay over the withholding taxes of John Tata Concrete Construction

Corporat ion within the meanlng of sect lon 085(g) of the Tax Law. Although

pet i t ioner held the t i t le of v ice-president of the corporat ion and owned 40

percent of its stock, she had no tnvolvement whatever in the day-to-day runnlng

of the corporat ion; she was not involved in the f i l ing of any of the corporat lonts

tax returns; she possessed no authori ty to hlre or f i re employees; and she

received no salary from the corporat l -on. Further,  i t  is noted that pet l t ioner

had to resort  to the extreme of obtaining a court  order merely to gain access

to the corporat ionrs books and records and, even after the order was granted,

she st i l l  encountered di f f icul ty in gaining such access. Pet i t ionerts involvement

with the corporation was linited to that of an investor. tr{hen she became aware

that her investment mtght be lost,  she sought to rect i fy the sl tuat lon by

commenclng a shareholderfs derivat ive act ion. The l in i ted check-signing

authori ty whlch she obtained as a result  of  the court  act ion did not change her

status to that of  a trperson" within the meaning of sect ion 685(n) '  of  the Tax

Law. Accordingly,  pet i t ioner is not l lable for the penalty lmposed pursuant to

sec t lon  085(g)  o f  the  Tax  Law.



E.  That  the  pe t i t ion  o f

of Def ic iency dated November

DATED: Albany, New York

JUN 1 21986

Ri ta  I .

2 8 , 1 9 8 3
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Falzone dated is  granted and the Not ice

is  hereby cancel led.

STATE TAX COMMISSION

.Gs@q4*-
PRESIDENT


