
STATE OF NE!il YORK

STATE TAX COMMISSION

In the Mat ter  of  the Pet i t ion
o f

Dennis Dwyer

for  Redeterminat ion of  a Def ic iency or  Revis ion
of a Determination or Refund of Personal Income
Tax under Ar t lc le  (s)  22 of  the Tax Law for  the
Year  L979 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax CourmlssLon, that he/she is over 18 years
of age, and that on the 19th day of June, 1986, he/she served the within not lce
of Decislon by cert i f ied rnai l  upon Dennis Dwyer the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Dennis Dwyer
3936 Seneca St .
Buffalo,  NY 14224

and by deposit ing same enclosed ln a postpald properly addressed wrapper in a
post offLce under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
19 th  day  o f  June ,  1986 .

r i zed  to s te r  oa t
pursuant to Ta w sect ion



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E ! i l  Y  O R K  T 2 2 2 7

J u n e  1 9 ,  1 9 8 6

Dennis Dwyer
3936 Seneca St .
Buf fa lo ,  NY L4224

Dear Mr. Druyer:

Please take not lce of the DecisLon of the State Tax Co qr ission enclosed
herewlth.

You have now exhausted your right of review at the admlnistratlve level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse decision by the State Tax Cornrnlssion may be instituted only under
Article 78 of the Civtl PractLce Law and Rules, and must be coinmenced ln the
Supreme Court of the State of New York, Albany County, withl"n 4 months fron the
date  o f  th ls  no t ice .

Inqulrles concerning the computatl"on of tax due or refund allowed in accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bul lding #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

DENNIS DWYER DECISION

for Redeterninat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Year 1979.

Pet i t ioner,  Dennis Dwyer, 3936 Seneca Street,  Buffalo,  New York 14224,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1979 (Fl le No. 34884).

A hearing was held before James J. Morr is,  Jr. ,  Hearing Off icer,  at  the

off ices of the State Tax Conmission, State Off ice Bui lding'  65 Court  Street,

Part  1,  Buffalo,  New York 14202, on February 6, 1985 at 70:45 A.M. '  and cont lnued

to  conc lusLon on  February  26 ,  1986 a t  9 :15  A.M.  Pet i t ioner  appeared pro  se .

The Audit  Divis ion appeared by John P. Dugan, Esq. (Deborah J. DLryer,  Esq. '  of

counsel)  .

ISSUE

Whether pet i t ioner,  Dennis

sect ion 085(g) of the Tax Law,

truthful-ly account for and pay

from D & D TechnLcal Detai l ing,

Dwyer, is subject to a penalty pursuant to

as a person who wi l l fu l ly fai led to col lect '

over the New York State lrithholding taxes due

Inc .  fo r  the  year  1979.

FINDINGS OF FACT

1.  D & D Techn lca l  Deta i l ing ,  Inc .  ( "D & D" ) ,  324 Schenck  St ree t ,  Nor th

Tonawanda, New York 14120, fai led to pay over the New York State personal

income taxes r^r i thheld fron the wages of i ts employees for the fol lowing periods:
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Withholding Tax Perlod

June 1, 1979 through September 30, 1979
November 1, 1979 through December 31, L979
TOTAL

Amount

$2 ,348  . 40
704 .70

$f,o'5TTT'

2. On March 30, 1981, the Audit  Divis ion l -ssued a Statement of Def ic iency

in conjunct ion with a Not ice of Def ic l-ency against Dennis Dwyer (hereinafter

I 'pet i t ionert t)  wherein a penalty was asserted pursuant to sect ion 085(g) of the

Tax Law for an amount equal to the New York State withholding taxes due from

D & D for the aforestated periods. Said penalty was asserted on the grounds that

pet i t ioner \{as a person required to co1lect,  t ruthful ly account for and pay

over the withholding taxes at lssue, and that he wi11fu1Ly fal led to do so.

3 .  On Apr i l  14 ,  1983,  the  Aud i t  D iv is lon  issued a  Not ice  o f  C la lm to

pet i t ioner wherein a greater def ic iency was asserted than that as stated in the

Notj-ce of Def ic iency. The greater def ic iency \das based on addit lonal unpald

withholding taxes due from D & D for the period October 1 through October 31,

L979 in the amount of $502.30. Accordingly,  the def ic iency present ly at lssue

i s  $ 3 , 5 5 5 . 4 0 .

4. D & D f i led nonthly employerfs returns of tax withheld for the periods

at issue herein. Each return was slgned by pet i t ioner as President.  Pet i t ioner,

and one Rodney Damon, Vlce Presldent of D & D, each owned 507, of the outstanding

s t o c k .

5. D & D operated from the upper f loor of a two story apartment house

owned by Mr. Damon and his wife,  Cheryl .  The Damons resided on the f i rst

f 1 o o r .

6. Al though pet i t ioner was President of D & D, his relat ionship to the

company was that of  an investor.  He spent vir tual- l -y no t ime at D & Drs buslness
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premises since he was employed full time during the period at issue by an

unrelated company.

7. Pet i t ioner submitted a statement dated March 5, 1984 fron J.  J.  Gutt  &

Assoc ia tes ,  Inc . r  D  & Drs  fo rmer  accountan t ,  where in  i t  was  s ta ted :

rrBe advised that dur ing our associat ion with a New York
Corporat ion named D & D Technlcal  Detai l ing, Inc.,  our only contact
was wLth Rodney and Cheryl Damon, They were the officers who managed
the dai ly act iv i ty and paid invoices of the corporat lon. At no t ime,
to our recolect ion (sic),  dl-d we have contact with any other person.t '

8.  Pet i t ioner received no compensat ion from D & D.

9. Pet i t loner signed the withholding tax forms at the request of

Mr. & Mrs. Damon.

10. Pet i t ioner was not aware that the withholdlng taxes at lssue were not

be ing  pa id .

CONCLUSIONS OF LAW

A. That sect ion 685(g) of the Tax Law provides that:

"Any person required to col lect,  t ruthful ly account for,  and pay
over the tax imposed by this art ic le who wi l l fu l ly fai ls to col lect
such tax or truthfully account for and pay over such tax or willfully
attempts ln any manner to evade or defeat the tax or the payment
thereof,  shal l ,  ln addit ion to other penalt ies provlded by law, be
l iable to a penalty equal to the total  amount of the tax evaded, or
no t  co l lec ted ,  o r  no t  accounted  fo r  and pa id  over . t t

B. That sect ion 685(n) of the Tax Law provLdes that,  for purposes of

subdivis ion (g),  the term person:

r ' I I ]ncludes an individual- ,  corporat ion or partnership or an
off icer or employee of any corporat ion ( including a dissolved
corporat ion),  or a member or enployee of any partnership, who as such
off icer,  employee, or member is under a duty to perform the act in
respect of which the violat ion occursrr.

C. That the test for determining wi l l fu lness is "whether the act,  default ,

or conduct is consciousl-y and voluntarlly done with knowledge that as a result'

the trust funds belonging to the Government will- not be paid over but will be
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used for other purposes Ici tat lons omttted]. ' r  Matter of  Levin v.  Gal lman, 42

N.Y.2d  32 ,34  (L977) .  A  f lnd lng  o f  w i l l fu lness  does  no t  requ i re  an  ln t ,en t  to

deprive the Government of i ts funds. rr [K]nowledge that wlthholding taxes have

not been remttted and a fal.lure to lnvestlgate or correct thls mismanagement of

corporat,e funds l .s enough to const i tute wl l - l fu l  conduct Ic i tat ions onit ted]."

M a t t e r  o f  M a c l e a n  v .  S c a t e  T a x  C o ' n i s s l . o n ,  6 9  A . D . 2 d  9 5 1 ,  a f f  ' d ,  4 9  N . Y . 2 d  9 2 0 .

D. That although petltioner may have been a person as deflned under

Sect ion 685(n) of the Tax Law by vlr tue of his t i t le and stock ownershl"p, any

fallure on his part to collect, truthfully account for and pay over the withholdtng

taxes at issue qras not w111fu1. Accordingly,  pet l t ioner is not subject to the

penalty inposed under sect lon 685(g) of the Tax Law.

E. That the petltlon of Dennis Dwyer is granted and the Notlce of Deficl"ency

dated March 30, 1981 and the Not ice of Clalm dated Aprl l  14, 1983 are hereby

cancel led.

DATED: Albany, New York STATE TAx COMMISSION

]JUN I 91986
PRESIDENT


