
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

James E. &

of the Pet i t ion
o f

Jul ie D. Duffy AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic lency or Revislon
of a Determinatlon or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
Y e a r  1 9 7 8 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commisslon, that he/she is over 18 years
of ager and that on the 12th day of November, 1986, he/she served the wlthin
not lce of Decision by cert i f ied mai l  upon James E. & Jul ie D. Duffy the
petitloners in the wlthin proceedl-ng, bY enclosing a true copy thereof tn a
securely sealed postpaid wrapper addressed as fol lows:

James E. & Jul ie D. Duffy
83 Delaf ield Is land Rd.
Darien, CT 06820

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the UnLted States Postal
Service withLn the State of New York.

That deponent further says that the sald addressee is the pet i t ioner
herein and that the address set forth on sald wrapper ls the last known address
of  the  pe t i t ioner .

Sworn to before ne this
12 th  day  o f  November ,  1986.
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pursuant to Tax Law sec t ion  L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Janes E. & Jul le D. Duffv

for Redetermination of a Deficiency or Revlsion
of a Determlnation or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 7 8 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an ernployee of the State Tax Cornmission, that he/she ls over 18 years
of age, and that on the 12th day of November, 1986, he served the wlthin not ice
of Decislon by cert i f ied mai l  upon Jerome Krel l ,  the representat ive of the
pet i t loners in the withln proceeding, by encloslng a true copy thereof ln a
securely sealed postpald rrrapper addressed as fol lows:

Jerome Krell
Fieldr Tiger,  Krel l  & l lerber
175 Great Neck Rd.
Great  Neck ,  NY 11021

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the rePresentat ive
of the pet i t ioner hereln and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
12 th  day  o f  November ,  1986 .

te r  oa t
pursuant to Tax Law sect ion 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

November 12, 1986

James E. & Jul ie D. Duffy
83 Delaf leld Is land Rd.
Darlen, CT 06820

Dear  Mr .  &  Mrs .  Duf fy :

Please take not ice of the Decislon of the State Tax Connlssl .on enclosed
herewlth.

You have now exhausted your right of revlew at the adnlntstratlve level.
Pursuant to sectLon(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse decLslon by the State Tax Comml.sslon nay be instltuted only under
Artlcle 78 of the Civll Practice Law and Rules, and must be commenced in the
Supreoe Court of the State of New York, Albany County, withln 4 months from the
date of thls not ice.

Inqulries concernlng the computatlon of tax due or refund allowed tn accordance
with thls decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Review Unlt
Bulldlng #9, State Canpus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxing Bureauf s RepresentatLve

Pett t ioner t  s Representat lve :
Jerome Krell
Fleld, Tiger, Krell & tr'lerber
175 Great Neck Rd.
Great  Neck ,  NY 11021



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

JAMES E. DUFFY AND JULIE D. DUFFY

for Redetermlnat ion of a Def ic iency or for
Refund of Personal Income Tax under Arttcle 22
of the Tax Law for the Year 1978.

Petitloner Julie D. Duffy is lnvolved
f i l ing of a Jolnt tax return with her
I tpet i t ionerrr  shal l  hereinafter refer

DECISION

and Jul le D. Duffy,  83 Delaf leld Is land Road,

a pet i t lon for redeterminat lon of a def ic iency

tax under Article 22 of the Tax Law for the

James E. Duffy,  a nonresldent,

stock opt lon plan ls

in thls proceeding due solely to her
husband. Accordlngly, the term

solely to James E. DuffY.

Pet i t loners, Janes E. Duffy

Darien, Connect icut 06820, f i led

or for refund of personal lncome

year 1978 (Fl le No. 38072).

Whether a capital  gain real lzed by Pet i t ioner

from the sale of stock acquired through an employee

subject to New York State personal income tax.

A formal hearing was held before James Hoefer,  I lear ing Off lcer,  at  the

off ices of the State Tax Commlssion, Two hlor ld Trade Center,  New York, New

York ,  on  February  7 r  1984 a t  1 :15  P.M. ,  w i th  a l l  b r le fs  to  be  subml t ted  by

March 7, 1984. Pet i tLoners appeared by Jerome Krel l ,  C.P.A. The Audit  Divis ion

appeared by  John P.  Dugan,  Esq.  (Ange lo  Scope l l i to ,  Esq. ,  o f  counse l ) .

ISSUE

FINDINGS OF FACT

1. Pet l t ioners hereln, James E. Duffy and Jul ie D. Duffy, l  t l t " ly f l l -ed a

joint New York State Income Tax Nonresldent Return for the year 1978. Included
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in the t'Federal Amountil column on page 2 of said return lras a capital- gain of

$92,117.00  genera ted  f ron  pe t i t ioner rs  sa le  o r  exchange o f  cap l ta l  asse ts .  No

port ion of the $92,I17.00 capital  galn was included in New York adjusted gross

incone.

2. On January 4, L982, pet i t ioner executed Forn AU-l ,  Consent Fixlng

Perj-od of Limitation upon Assessment of Personal Income and Unincorporated

Buslness Taxes, extending the perlod of l in i tat ion for assessment for the year

1978 to  any  t ime on  or  be fore  Apr i l  15 ,  1983.

3. The Audlt  Divls lon, on June 17, 1982, issued a Not ice of Def ic lency to

pet i t ioner for the years 1978 and 1979, assert ing addit lonal New York State and

N e w  Y o r k  C l t y  t a x  d u e  o f  $ 1 0 , 9 3 0 . 1 9 ,  p l u s  i n t e r e s t  o f  $ 3 , 3 0 7 . 1 8 '  f o r  a  t o t a l

al legedly due of $L4,237.37. The amount of tax and interest due for the year

1979 was agreed to between pet i t ioner and the Audit  Divls ion pr ior to the

hearing held herein and, therefore, said year ls not at  issue and wi l l  not be

addressed herelnafter.  Pet i t loner does, however,  contest that Port ion of the

Notice of Def ic iency dated June 17, 1982 which asserts New York State personal

income tax for the year 1978 in the amount of $9'901.97, plus lnterest.

4. A Statement of Personal Income Tax Audlt Changes dated December 7'

1981 sets forth in the followlng manner the grounds upon which the Audit

Divis ion asserts there ls a def ic iency due for the year 19782

r'!,lhen stock options are recelved by an employee because of his
services performed by him for hls employer, the income received by a
nonresident from the sale of stock acqulred under an employee stock
opt ion  p lan  ls  taxab le  to  N.Y.S.

There fore  your  1978 N.Y.S.  incone has  been ad jus ted  as  fo l lows:

Net long term capital  gain per Federal  return $92117.00
N.Y.S.  a l loca t lon  percentage x  .53515
Net long tern capital  gain-al located to N.Y.S. F E6:TO

Capi ta l  ga in  mod i f i ca t ion  $18423 x  .53515 $  9859.00"
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The Audit  Divis ion lncreased pet i t ionerrs reported I978 New York adjusted gross

income by  $59,155.00  ($+9,296.00  +  $9 ,859.00) .  I t  a lso  main ta lned tha t  the

port ion of the capital  gain from the sale of stock acquired from the employee

stock opt ion which \cas not included in New York adjusted gross income, 1.e.

$39,437.00, was a New York i ten of tax preference subject to New York State

mlntmum income tax.

5. During the year in quest ion and for some years pr ior thereto'  pet l tLoner

was a salaried employee of American Broadcasting Companies, Inc. (hereinafter

frABCft) .  In 1973, pet i t ioner was granted an opt ion to purchase shares of common

stock of hls employer,  pursuant to a qual i f ied stock opt ion plan ent l t led "1973

Key Enployees Stock Option Plan for Amerlcan Broadcasting Cornpanies, Inc."

(hereinafter " the Plan' t) .

6.  In June of L973, pet i t ioner exercised a port ion of the opt ion granted

under the Plan by purchaslng 3,000 shares of common stock of ABC. Pet i t ioner

again exercised his optlon granted pursuant to the Plan in January of 1974'

purchasing an addlt lonal 3r000 shares of common stock. In August I978'  pet i t ioner

disposed of al l  61000 shares of conmon stock of ABC, real- iz ing a gain of some

$184,234.00 .  S ince  pe t i t loner  he ld  the  61000 shares  o f  common s tock  fo r  more

than three years, as required by section 422(a) (1) of the Internal Revenue

Code, the gal-n on the sal-e of said stock was taxed as a long-term capital gain.

The 6,000 shares of comrnon stock of ABC acquired by petittoner pursuant to the

Pl-an were purchased wlth personal funds and any gain or loss on the dlsposltion

of said stock was borne solely by pet i t loner.

7. The record herein does not dlsclose the opt ion pr lce, the fair  market

value of the ABC stock on the dates pet i t loner exercised his opt lon or the

sel1- ing pr ice of the stock upon disposit ion.
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8. Petitioner maintains that the gaLn reallzed on the disposition of the

6,000 shares of ABC conmon stock represents income fron the sale of lntangible

personal property as defined ln sectlon 632(b) (2) of the Tax Law and 20 NYCRR

131.5, and that he r^ras not engaged in a business, t rade, profession or occupat ion

carr ied on in New York State as def ined in 20 NYCRR 131.4(a).  Pet i t ioner

assert.s that the conmon stock acquired pursuant to the Plan was not ProPerty

enployed in a buslness, t rader professlon or occupat l-on carr ied on in New York

and, therefore, the gain real ized on the disposlt ion of sald stock ls not

taxable to a nonresident of New York.

CONCLUSIONS OF LAW

A. Thar secrLon 632(a) (1) of  the Tax Law part lal ly def lnes the New York

adjusted gross income of a nonresident individual as:

rrThe net amount of items of incone, gain, loss and deduction
enter ing into his federal  adjusted gross lncorne.. .der lved from or
connected with New York sourcestt .

Sect ion 632(b) (1) (B) of the Tax Law part ial ly def ines Lncome and deduct ions

derived from or connected with New York sources as those i tems attr lbutable to

a business, t rade, profession or occupat lon carr ied on in New York. Sect ion

632(b)(2) of the Tax Law provides, ln Pert inent Part '  that:

t t lncome from intangible personal proPerty '  lncl-uding.. .  gains
frorn the dlsposit lon of intangible Personal property,  shal l
constltute lncome derived from New York sources only to the
extent that such income is from property enpLoyed in a
buslness, t rade, profession, or occupatLon carr ied on in thls
s t a t e .  r f

B .

the Court

Thar in Michaels_en v. srare Tax conmisslon, (_NYzd [Ju]-y 8, 19861) '

of  Appeals hel-d that stock opt ions granted to Pet l t ioner were:

t tcompensat lon attr ibutable to his tbuslness, t rade, occupat ionr or

profession carr ied on in this statet and therefore taxable ln New York

under  Tax  Law 5632(b)  (1 )  (B) " .

The court in Michaelsen, Eg353,, further held that:
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rrthe taxable galn ls che dlfference between the optlon prlce
and falr market value of the stock on the date the optlon ls
exerclsed, and that gaLn derlved fron the subsequent sale of
such stock ls not lncome derlved from New York sources and
thus not taxable. rl

C. That the record ln this matter does not reveal the opt lon pr ice'  falr

rnarket value of the ABC stock on the dates the optlons were exercl"sed and the

selllng price of said stock. Accordlngly, thls matter is remanded back to the

Tax Appeals Bureau for a further hearing to determine, conststent wlth the Courtrs

decLslon Ln Mlchaelsen, supra, those portlons of the long-term capital galn and

iten of tax preference generated from petltionerfs employee stock optlon plan

which were derived from New York sources.

D. That the petition of James E. Duffy and JulLe D. Duffy is granted to the

extent indlcated in Conclusions of Law rrBrr and "Ctt, ry,!g; and that, except a€t so

granted, the pet l t l "on is ln al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

NOv 1 21986

COM}4ISSI


