
STATE OF NEW YORK

STATE TAx COMMISSION

t te r  o t  t Pe t
o f

Joseph & Betty Dudo

for Redeterrnlnatlon of a DeflcLency
of a Deternlnatlon or Refund of Pe
Tax under Art ic le(s) 22 of.  the Tax
Y e a r s  1 9 8 0  &  1 9 8 1 .

State of New York :
ss .  :

County of Albany :

he/she ls an employee of the State T
of age, and that on the 12th day of
nottce of Declslon by cert l f led mal l
ln the wlthln proceedlng, by enclost
postpaid wrapper addressed as foLl

Joseph & Betty Dudo
Terry Blvd.
Holbrook, NY I l74L

and by deposLting same enclosed tn a
post off ice under the excluslve care
Servlce wlthln the State of New York

That deponent further says that
hereln and that the address set fort
o f  the  pe t l t loner .

AFFIDAVIT OF MAILING

Revtslon
a1 Income

for the

Co 'nlssion, that he/she is over 18 years
rr 1986, he/she served the wlthln

n Joseph & Betty Dudo the pet l t loners
a true copy thereof ln a securely sealed

stpaLd properly addressed wrapper ln a
Unlted States Postalnd custody of the

the sald addressee ls the pet i t loner
on satd wrapper ls the last known address

Davtd Parchuck/Janet M. Snay, duly sworn, deposes and says that

Sworn to before me thls
12 th  day  o f  December ,  1986.

to ter
J

Au
purguant to Tax Law sect



STATE OF NEI^I YORK

STATE TAX COMMISSION

of the

Joseph &

for Redetermtnatlon of

o f
Betty Dudo

a Defl.clency Revtslon
of a Determl.natl"on or Refund of Pe
Tax under Art icle(s) 22 of. the Tax
Years  1980  &  1981 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, b
he/she l .s an employee of the State T
of age, aod that on the 12th day of
of Decl.s lon by cert l f led mal l  upon W
petl t loners tn the wlthln proceedlng
securely sealed postpatd wrapper add

Wllllam Johnson
9 Maple Place
Se lden,  NY 11784

Income
for the

lng duly srilorn, deposes and says that
Co'nmtsslon, that he/she ls over 18 years

rr 1986, he served the wlthln not lce
l lam Johnson, the representat lve of the
by encloslng a true copy thereof l.n a

sed as fol lows:

tpald properly addressed wrapper ln a
custody of the Unlted Staces Postal

he sald addressee ls the representatl"ve
address set forth on said wrapper 1s the
ve of the pet l tLoner.

AFFIDAVIT OF MAILING

and by deposlt tng
post off tce under
Servlce wlthin the

That deponent
of the pet i t ioner
last knotrrr address

same enclosed tn a
the exclusive care

State of New York

further says that
hereLn and that

of the representa

Sworn to before ne this
12 th  day  o f  December ,  1986.

\ .
I  t t r  \

-  ( , t ' t t '  \ '  / l  I  t - )  t 4 ' t l
Authorlzed to adninlster oaths
purduant to Tax Law sectLol I7a



S T A T E F  N E W  Y O R K
STATE TA C O M M I S S I O N

W  Y O R K  T 2 2 2 7A L B A N Y ,

x  12 ,  1986

Joseph & Betty Dudo
Terry Blvd.
I loLbrook, NY LL74L

Dear Mr. & Mrs. Dudo:

Please take nottce of the Dectsion o
herewlth.

Ehe State Tax Co qr ission enclosed

You have now exhausted your rlght of l.ew at the adml.nl"stratlve level.
Pursuant to sectLon(s) 690 of the T Law, a proceedlng in court to revtew an

lssLon nay be lnstLtuted only underadverse decl"slon by the State Tax
Arttc le 78 of the Clvt l  Pract ice Law Rul-es r €lnd must be coumenced ln the
Supreme Court of the State of New Y
date of thts not lce.

, Albany Countlr wlthln 4 rnonths frorn the

Inquirl"es concernlng the conputatLon
wlth thts declslon may be addressed

tax due or refund allowed tn accordance

NYS Dept .  T on and Ftnance
BureauAudlt Evaluat

Assessment Rev
Bul ldlng /19, S
Albanyr New Yo
Phone #  (518)

STATE TAx COMMISSION

cc: Taxlng Bureauts Representat l .ve

Pett t loner '  s Representattve :
Wllllan Johnson
9 Maple Place
Se lden,  NY 11784

te Caupus
L 2 2 2 7

7 -2086

Very truly yours,



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t i

o f

JOSEPH DUDO AND BETTY DUDO DECISION

r for

of the Tax Law for the Years 1980
tLcLe 22
1 9 8 1 .

Petltloners, Joseph Dudo and Be ty Dudo, Terry Boulevard, Holbrook, New York

II74I,  f l led a pet l t lon for redete tLon of a def lc lency or for refund of

personal lncome tax under LttLeLe 22

( F l l e  N o .  5 6 9 2 6 ) .

f  the Tax Law for the years 1980 and 1981

A hearing was hel-d before Allen

off lces of the State Tax Conmisslon,

Y o r k ,  o n  J u l y  1 7 ,  1 9 8 6 ,  a t  I : 1 5  P . M .

The Audl-t dlvl"sl.on appeared by John

counse l ) .

Audit  Dlvis lonr

for Redeterninat,ton of a Deflciency
Refund of Personal Income Tax under

I .  Whether the

audlt was proper for

I I .  Whether the

method were proper.

determinlng a

adjustnents

1. Joseph Dudo and Betty

resl"dent returns for the years

"pet i t ionerrr)  reported business

l o s s  f o r  1 9 8 1  o f  $ 4 , 4 5 6 . 0 0 .

lowalth, Hearing Off lcer,  at  the

World Trade Center, New York, New

Petltloners appeared by Wllllan Johnson.

Dugan, Esq. (Herbert  Kamrass, Esq.,  of

use of the markup nethod of lndlrect

rsonal lncome tax deflclency.

as the result of enploylng such audlt

OF FACT

led jolnt New York State income tax

1981 whereon Joseph Dudo (herelnafter

fo r  1980 o f  $105,086.00  and a  bus tness

Dudo

1980

tnc



2. On Septenber 25, 1984, the

Personal Income Tax Audit Changes w

fol lowing adjustments were made:

a -  In computing the 1980
income, pet i t ionerts personal-
buslness lncome to 207" of busi
t a x  d u e  o f  $ 2 , 3 9 5 . 5 0 .

b -  Gross receipts report
Schedule C were lncreased by $

3. Based on the above adjus

agalnst pet i t ioner and his wife on

York State personal income tax for

$ 7 7 2 . 1 4  a n d  i n t e r e s t  o f  $ 4 , 7 9 0 . I 2 ,

was asserted for negl igence pursuan

4. The aforestated not ice was

1980 slnce pet i t ioner and his wife

period wlthin which 1980 taxes may

Oct ,ober  15 ,  1984.

5. During the years at lssue

Serv lce Stat ion" ,  a gasol ine stat

6. A markup audlt as well as

each year at issue. The cash aval

$3 ,593 .00  f o r  1980  and  $3 ,121 .00  f o

deemed more accurate and, accord

asserted herein.

7. A narkup audit  was perfo

gasoline inventory worksheets, whi

-2 -

i t  Divisl-on lssued a Statement  of

resul t  o f  a f le ld audl t ,  therein,  as the

xinum tax on personal service
rvlce incone was reduced from 1002 of
ss income, result ing in an addit ional

on  pe t i t ioner rs  1981 Federa l
3 , 1 4 1 . 0 0 .

ts,  a Not lce of Def ic iency l ras issued

tember 25, 1984 assert lng addit ional New

0 and 1981 o f  $L5,442.78 ,  pena l ty  o f

r  a  to ta l  due o f  $21 '005.04 .  Sa id  pena l ty

to sect lon 685(b) of the Tax Law.

lmely issued with respect to taxable year

ecuted a consent form which extended the

assessed to any t ime on or before

t i t ioner owned and operated "Dudors Is land

located in Holbrook, New York.

cash avai labi l i ty audlt  were performed for

l l i ty audit  resulted in cash shortages of

1.981. However, the markup audit was

, used for computing the deficiencY

since pet l t ioner fai led to provlde dai ly

report the gallons sold daily and the

prices for each type of gasol ine so



o f  $ 1 0 3 , 1 4 1 . 0 0 .  F o r  p e r s o n a l  i n c

hrere treated as unreported Lncome.

10. Pet i t ioner contended that 1981 book narkup ldas correct.  He

alleged that said markup was drasti 11-y reduced frour that of 1980 due to a

8 .  Pet i - t loner 's  1980 book

purchases and gross sales reported

by the Audit  Divis ion. Accordlngly

receLpts was made for 1980.

9 .  Pet l t ioner rs  book  markup f

and gross sales reported on his 198

1981 markup was so much lower than

as reported changed from a gain of

in 1981, the Audtt  DlvLsion decided

reported 1981 purchases, whlch resu

dLsproport ionate increase in purc

result ing fron the el lninat ion of

forced him to reduce hls prof i t  mar

st ipulated gal lonage was not sold

terninat ion, accordingly '  he had to

11. Pet i t ioner argued that s i

cash aval labi l i ty audit  method, we

Dl-vision to compute the deficlency

12. In his pet l t ion f i led in

adjustnent made rirlth respect to pe

subsequent ly f i led perfected pet i t

of  7.977t,  as determlned from the

his 1980 Federal-  Schedule C, was accepted

no adjustment for addit lonal gross

1981, as determined from the purchases

Federal  Schedule C, was 3.477..  Slnce the

1980 markup and pet i t ionerrs net prof i t

0 5 , 0 8 6 . 0 0  i n  1 9 8 0  t o  a  l - o s s  o f  $ 4 , 4 5 6 . 0 0

o apply the 1980 rnarkup to pet l t ionerts

ed in addit ional gross receipts for 1981

tax purposes the addit lonal gross receipts

pr ice as compared to sales pr ice,

ernment pr ic ing controls ln 1981, which

n in order to remain competi t ive. I f  a

rnonth hls l-ease was subject to

intain competl t ive pr ices.

the cash shortgages, determlned by the

nominal, it was lmproper for the Audit

sed on t.he markup nethod.

mber 1984' pet i t ioner contested the 1980

al service income. However, his

made no mention of this adjustment.



Furthermore, durlng the hearing sa

nor addressed by pet i t ioner.

13. A sales tax def lc iency was

based on the markup audit results

results for sal-es tax purposes and

herein on September 28, L984. He

sales taxes. The check issued ln

order of the New York State SaLes

A. That pet i t ioner has fai l -ed

pursuant to sect ion 689(e) of the T

use of the markup audlt method, or

improper or erroneous.

B. That where there is some f

return as f l l -ed does not accurately

taxpayer, the Audlt Division may de

( see Hol land v .  Un i ted  Sta tes ,  348

or regulations is the Audlt Divislo

method comnonly used in reconstruct

in an audit conducted under another

C. That the adjustment made

service income is sustained since

hearing (See Finding of Fact i l I2r ' ,

adjustment was netther raised as an issue

sserted against pet l t ionerrs business

stated. Pet i t loner consented to the audlt

id the taxes determined to be due.

nt of  the def ic lency was pald to the

Bureau.

IONS OF LAW

sustaln hLs burden of proof lmposed

Law, to show that the Audit  DlvLsionts

results determl,ned therefroor lrQre

tual basis for deciding that the tax

eflect the true income received by a

rmine proper income uslng indlrect methods

L2I,  13I-132).  Nowhere in the Tax Law

precluded from utilIzLng an indirect audit

income under one article of the Tax Law

tic le of the Tax Law.

respec t  to  pe t i t ioner ts  1980 persona l

h adjustnent qtas not contested at the

14.  Pet i t ioner  inadvertent ly  p the income tax deficJ-ency asserted

takenly bel-ieved the deficlency was for

ra) .



D. That the pet i t ion of J

Notice of Def ic iency issued Sep

September 28, 1984 is sustained.

DATED: Albany, New York

DEC 1 21980

Dudo and Betty Dudo is denled and the

25, 1984 and subsequent ly paid on

STATE TAx COMMISSION


