
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the
of

Harry M. & Gertrude

Peti t lon

Drucker AFFIDAVIT OF MAILING

for Redeterminatl"on of a Deficiency or for
Refund of NYS Personal Income Tax under
Arttcle(s) 22 of the Tax Law and New York Clty
Personal Income Tax under Chapter 46, Title T
of the Adninistratlve Code of the Clty of New
York for the Year 1980.

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she ls an enployee of the State Tax ComLssLon, that he/she ls over 18 years
of age, and that oo the 12th day of Juner 1986, he/she served the wl-thln notl-ce
of Decislon by cert,ified matl upon Harry M. & Gertrude Drucker the petl"tloner
ln the wlthln proceedl.ng, b5r encloslng a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Harry M. & Gertrude Drucker
345 E.  56rh  Sr reer
New York, New York LOO22

and by deposlting same enclosed ln a postpaid properly addressed wrapper ln a
post off lce under the excluslve care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the
herein and that the address set forth on
of the Pett t{oner.

said addressee ls the pet l tLoner
sald wrapper is the last known address

Sworn to before ue thls
I2th day of June, 7986.

ister oaths
Law sect,lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 12 ,  1986

Ilarry M. & Gertrude Drucker
345 E. 56th Street,
New York, New York 10022

Dear Mr. & Mrs. Drucker:

Please take notlce of the Declslon of the Stat,e Tax Commlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adnLnlstrative LeveL.
Pursuant to sect lon(s) 690 & I3L2 of the Tax Law, a proceeding ln court  to
review an adverse decision by the State Tax Conmlsslon nay be instl.tuted only
under Artlcle 78 of the Clvil Practice Law and Rules, and must be colrmenced ln
the Supreme Court of the State of New York, Albany County, withl-n 4 uonths from
the date of thls not lce.

Inqulrles concernlng the coxnputatlon of tax due or refund allowed in accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluat,lon Bureau
Assessment Revlew Unit
Bullding /19, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l - t ion

o f
:

HARRY M. DRUCKER AND GERTRUDE DRUCKER

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax :
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46, :
Ti t le T of the Adninistrat ive Code of the Citv
o f  New York  fo r  the  Year  1980.  :

DECISION

Petl t ioners, Harry M. Drueker and Gertrude Drucker,  345 East 56th Streetr

New York, New York 10022, f i l -ed a pet i t ion for redeterminatLon of a def lc iency

or for refund of New York State personal incone tax under Art ic le 22 of the Tax

Law and New York City personal-  income tax under Chapter 46, Tl tLe T of the

Adrr inistrat lve Code of the City of New York for the year 1980 (Fi le No. 54645).

A hearing was hel-d before James Hoefer,  Hearing Off icer,  at  the off ices of

the State 1"r1 Qsmrnission, Two liorld Trade Center, New York, New York, on

February  6 ,  1986 a t  9 :15  A.M.  Pet i t ioner  Har ry  M.  Drucker  appeared Pggg.

The Audit  Divis ion appeared by John P. Dugan, Esq. ( Irwin A. Levy, Esq.,  of

counsel)  .

ISSUES

I. Whether pet i t ioners are subject to a penalty for fal- lure to pay the

tax due shown on their  return on or before the prescr ibed due date.

I I .  Whether pet i t ioners are subject to a penalty for fai lure to f i le and

pay est imated tax.

I I I .  Whether pet i t ioners are l iable for the payment of interest.
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FINDINGS OF FACT

1. On November 11, 1981r pet i t ioners, I {arry M. Drucker and Gertrude

Drucker, flled a New York State and City resident income tax return for the

year 1980. Pet l t ioners had a val id extension of t ime unt i l  November 15, 1981

wlthin which to f i le their  1980 return. Accordingly,  the return f i led on

November 11, 1981 const i tuted a t inely f i l -ed return.

2 .  On the i r  1980 re tu rn  pe t i t loners  computed a  ba lance due o f  $51528.00 ,

p lus  in te res t  o f  $387.00 ,  fo r  a  to ta l  due o f  $5r915.00 .  When pet l t loners

f i led their  return on Novenber 11, 1981, they did not have the funds avai labl-e

to pay the tax and interest due and, therefore, said return was submitted

without remittance. On or about February 6, 1982, petitloners submitted payment

o f  the  $5 ,915.00  shown due on  the i r  1980 re tu rn .

3. On Januar!  29, 1982, the Audit  Divls ion issued to pet i t ioners a Not ice

and Demand for Tax Due. Said notice, issued under Assessment Nuuber R820I290876,

showed a balance due of $13,462.94 and also indicated that the tax year ln

quest ion was 1981. I t  is undisputed that the not ice incorrect ly ident l f ied the

tax  year  as  1981 and tha t  the  $13,462.94  a l leged ba lance due was fo r  the  year

1980. Pet i t loners, on numerous occasions, wrote to the Audit  Divls ion and

spoke with i ts employees regarding the aforementloned not ice and the al legat ion

that a balance was due for 1980.

4. On January 13, L984, the Audit  Divis lon issued a Statement of Audit

Changes to pet i t ioners for the year 1980. On said statement,  the Audit  Dlvis lon

ind ica ted ,  in te r  a1 ia ,  tha t :

t'A review of your 1980 New York income tax return shows several
errors have been made in addition to the error shown on the comPuter
bi l l  issued under 11R820I290876 for tax year 1980; therefore, the
computer bi l l  issued under Assessment.  11R820L290876 has been cancel led.r '
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5. The aforementioned Statement of Audit  Changes determined an addlt lonal

tax due of $6,195.09 and pet i t ioners concede that sald tax is due and owing.

Said statement also determined that a penalty of $284.05 was due, pursuant to

sect ion 685(c) of the Tax Law and sect lon T46-185.0(c) of  the Clty Adnlnistrat ive

Code, for fai lure to f i le and pay est imated tax and that a penalty of $82.82

was duer  pursuant  to  sec t ion  685(a) (2 )  o f  the  Tax  Law and sec t lon  T46-185.0(a) (2 )

of the City Adninistrative Code, for failure to pay the tax due shown on the

return on or before the prescr lbed due date.

6. Based on the Statement of Audit  Changes, the Audit  Divis ion, on May 4,

1984, issued two not ices of def ic iency to pet i t ioners for the year 1980. One

Not ice  o f  Def ic iency  asser ted  tax  due o f  $6 ,195.09 ,  p lus  pena l ty  o f  $139.57  and

i n t e r e s t  o f  $ 2 , 8 7 3 . 2 I ,  f o r  a  t o t a l  a l l e g e d l y  d u e  o f  $ 9 , 2 O 7 . 8 7 .  T h e  s e c o n d  N o t l c e

o f  Def ic iency  asser ted  a  pena l ty  o f  $227.40 .

7. Pet i t ioners maintaln that l r rmediately upon receipt of  the Not ice and

Demand for Tax Due dated January 29, 1982, they contacted the Audlt Divlslon

request ing a hearing to discuss this matter in person. On or about ApriL 24'

1985, pet i t ioner Harry M. Drucker attended a prehearlng conference and he

apparent ly received a sat isfactory explanat ion of the tax due at said prehearlng

conference. Pet i t ioners assert  that no interest should be charged from the

date of the Not ice and Demand for Tax Due (January 29, 1982) to the date of the

prehear ing  conference (Apr i l  24 ,  1985) .

8. During the year 1981, pet i t ioner Harry M. Drucker l ras i1l  and had to

be hospitalTzed on two separate occasions. For tax years both pr ior and

subsequent to the year at issuer pet i t ionerst returns have been t inel-y f i led

and t lmely paid.
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CONCLUSIONS OF LAI,J

A.  That  sec t ion  685(a)  (2 )  o f  the  Tax

the City Adninistrat ive Code both impose a

month for failure to pay the tax due shown

due date. Said penalt ies rnay be cancel led

pay on time rras due to reasonable cause and

instant matterr pet l t ionerst fai lure to pay

a lack of available funds at the tine their

caused by a lack of available funds cannot

therefore, these penalt ies are sustained.

L a w  a n d  s e c t l o n  T 4 6 - 1 8 5 . 0 ( a ) ( 2 )  o f

penalty of one-half  percent Per

on a return on or before the prescr ibed

tf it is shown that the failure to

not wi l l fu l  neglect.  In the

on time was primarily occasl-oned by

return was f i led. Late payment

be consldered reasonable cause and,

B.  That  sec t ion  685(c )  o f  the  Tax  Law and sec t ion  T46-185.0(c )  o f  the

City Administrat ive Code both inpose a penalty for fai lure to f i le and pay

es t lmated tax .  Sec t ion  685(d)  o f  the  Tax  Law and sec t ion  T46 '185.0(d)  o f  the

City Adrnlnistrat l -ve Code provide that i f  speclf ic except ions are met,  no

penalty is Lnposed. Pet l t ioners did not meet any of the speclf ic statutory

except ions and, accordingly,  the penalt ies imposed for faLlure to f i l -e and pay

estLmated tax must be sustained.

C. That there is no provision in the Tax Law or the City Adninistratlve

Code which perni ts interest charges to be waived, abated or cancel led. Accord-

ingly,  pet i t loners are l iable for the payment of interest.

D. That the pet i t ion of I larry M. Drucker and Gertrude Drucker is denied

and the two not ices of def ic iency dated May 4, 1984 are sustained, together

with such additional penalty and interest as may be lawfully due and owing.

DATED: Albany, New York STATE TAX COMMISSION

JUN 1 21986
STATE TAX COMMISSION


