
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Jack  J .  Drey fus ,  J r .

for Redeterminatl.on of a Deficiency or Revlslon
of a Determination or Refund of Personal Income
Tax under Artlcl-e(s) 22 of the Tax Law for the
Yeat 1972.

AFFIDAVIT OF MAILING

State of New York :
9 S .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Connisslon, that he/she ls over 18 years
of age, and that on the 7th day of October,  1986, he/she served the wlthin
not ice of Decislon by cert i f ied mai l  upon Jack J.  Dreyfus, Jr.  the pet l t loner
ln the wlthin proceeding, bI enclosl"ng a true copy thereof ln a securely sealed
postpaid nrapper addressed as fol lows:

Jack  J .  Drey fus ,  J r .
c/o Lopez, Edwards, Frank & Co.
205 W.  34rh  Sr . ,  Su l te  2505
New York, NY 10001

and by depositing same enclosed Ln a postpald properly addressed wrapper ln a
post offtce under the excluslve care and custody of the Unlted States Postal
Servlce wlthl"n the State of New York.

That deponent further says that the sald addressee ls the petit,loner
hereln and that the address set forth on said wrapper ls the last known address
of the pet l t l "oner.

sworn to before ne thls
7 th  day  o f  0cEober ,  1986.

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Jack  J .  Drey fus ,  J r .

for Redetermlnatlon of a Deflclency or Revlston
of a Determlnat{on or Refund of Personal Income
Tax under Art ic le (s\  22 of the Tax Law for the
Yeax L972.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

Councy of Albany :

Davld Parchuck/Janet M. Snayr being duly sworn" deposes and says that
he/she l-s an employee of the State Tax Commlsslon, that he/she ls over 18 years
of age, and that on the 7th day of October, L986, he served the wlthin not,ice
of DeclsLon by certlfled mall upon Burt,on L. Shepard, the representatlve of the
petltLoner ln the nlthin proceedtng, by enclosing a true copy thereof in a
securely sealed postpald wrapper addresged as follows:

Burton L. Shepard
Lopez, Edwards, Frank & Co.
205 w.  34rh  Sr .  ,  Su i re  2505
New York, NY 10001

and by deposlting sane enelosed l.n a postpald properly addressed wrapper in a
post offl"ce under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee is the representative
of the petitloner herein and that the address set forth on sald wrapper is the
last known address of the representatlve of the petitLoner.

Sworn to before ne thls
7 th  day  o f  October ,  1986.

to adrnlnlster oaths
pursuant to Tax Law sectlon L74



S T A T E  O F  N E I 4 I  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I ^ I  Y O R K  L 2 2 2 7

October  7 ,  1986

Jack  J .  Drey fus ,  J r .
c/o Lopez, Edwards, Frank & Co.
205 W.  34 th  S t .  ,  Su l te  2505
New York, NY 10001

Dear Mr. Dreyfus:

Please take notice of the Declsion of the State Tax ConmissLon enclosed
herewLth.

You have now exhausted your rtght of revlew at the admlnlstratlve level.
Pursuant to sect lon(s) 690 of the Tax Law, a proceeding ln court  to review an
adverse declslon by the State Tax CommissLon may be instituted only under
Artlcle 78 of the Civll PractLce Law and Rules, and must be conmenced ln ghe

Supreme Court of the State of New York, Albany Couoty, wtthin 4 months from the
date of thts not lce.

Inqulries concerning the computat,ion of tax due or refund allowed l"n aceordance
wlth this decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatton Bureau
Assessment Revlew Unlt
Bul ldlng #9, State Campus
Albany, New York L2227
Phone /f (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

Taxlng Bureauts Representatlve

Petl.tioner t s Representatl.ve:
Burton L. Shepard
Lopez, Edwards, Frank & Co.
205 W.  34 th  S t . ,  Su i te  2505
New York, NY 10001



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JACK J. DREYFUS, JR.

for RedeterminatLon of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year L972.

DECISION

Pet i t ioner ,  Jack  J .  Drey fus ,  J r . ,  c /o  Lopez ,  Edwards ,  Frank  & Co. ,  205 West

34th Street,  Suite 2505, New York, New York 10001, f i led a pet i t ion for redetermi-

nat ion of a def ic lency or for refund of personal income tax under Art ic le 22 of

rhe Tax Law for rhe year 1972 (FiLe No. 46495).

0n January 28, 1986, pet l t ioner advised the State Tax Cormission, in

writlng, that he desired to waive a hearlng and to subrnit the case to the State

Tax Courmission, wlth al l  br iefs and docunents to be submitted by Vtay 24'  1986.

After due considerat ion of the ent ire f l le,  the State Tax Comnission renders

the fol lowing decision.

ISSUE

Whether pet i t ionerrs claimed net operat ing loss carryback was properly

disal lowed by the Audit  Divis ion.

FINDINGS OF FACT

1.  Jack  J .  Drey fus ,  J r .  (here ina f te r  "pe t i t ioner r ' )  f i l ed  a  New York  S ta te

Income Tax Resldent Return for the year L972 whereon he reported a total tax

l lab t l l t y  o f  $191,022.04 ,  o f  wh ich  $74,L75.43  cons is ted  o f  min imum income tax .

2. Pet i t ionerts L972 federal-  income tax return reported a taxable lncome

of  $85,978.86  and a  to ta l  tax  l l ' ab i l t t y  o f  $179,797.69 ,  wh ich  was compr ised o f

persona l  income tax  o f  $15,130.11  and min l -mum income tax  o f  $164,667.58 .
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3 .  Based on  an  aud i t  o f  pe t i t ioner 's  1972

Revenue Service made the following adjustments:

Deduct ions disal lowed :
Lega l  fees
Trade and business expenses
Contr ibut ions

Addit ional loss al lowed:
Sect ion  1231 loss

Net Adjustment

Federal  return'  the Internal

$  30 ,000 .00
3 ,  985  .  00

4.  As  the  resu l t  o f  the  a fo res ta ted  ad jus tments ,  pe t i t loner ts  L972

federal taxable income was reduced to a negative amount and his federal personal

income tax  was reduced f ron  $15,130.11  to  zero .

5. In computing pet l t ionerts revised I972 federal  minimun income tax, the

Internal Revenue Service reduced his i tems of tax preference by a net operat ing

l-oss carryback frorn 1975 of $3731173.00. Sald loss r ,ras not considered ln the

revislon of pet l - t ionerrs federal  personal lncome tax for 1972 (see Findlng of

Fact t t3t t ,  
.9g3g,).

6.  On August 3, 1979, pet i t ioner f l led a Clain for Credit  or Refund of

Personal Income Tax. In conjunction therewith, he flled a form IT-115 and a

forrn IT-115.1 whereon he reported the aforestated federal  audit  changes for

New York State personal and minimum income tax purposes, respect ively.

7 .  Pet i t ioner ts  c la im fo r  re fund was in  the  to ta l  amount  o f  $1441654.00 .

In reconput ing his New York State personal income tax refund due' pet l t loner

c la ined the  ne t  opera t lng  loss  car ryback  o f  $373,173.00 ,  in  add i t ion  to  the

aforestated adjustments urade by the Internal Revenue Service. As was done for

federal  purposes, pet i t ioner used the net operat ing loss carryback ln reconput lng

his L972 New York State minimum income tax refund due.

(  $853 ,  976 .  00 )
r$z5te33:0o
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B. On October 1, 1980, the Audit  Dlvis ion lssued a Not ice of Part lal

Disal lowance to pet l t ioner whereon hls refund claim of $144,654.00 was al lowed

to the extent of $123,442.48. In a Voucher for Incorne Tax Refund attached thereto'

the Audit  Divis ionrs basis for part lal  disal lowance of pet i t ionerfs refund claln

was explained as fol lows:

"Refund is authorized based on the total  Federal  adjustnent
of $4551933.00 as shown on the photocopy of Federal  Forn
4s49 .

A net operat ing loss deduct ion is computed the same for New
York State tax purposes as for Federal  tax purposes but the
deduct ion cannot exceed Federal  taxable income. Federal
Form 4549 shows there rras no ta*l'5fficome, therefore,
there ls no al lowable net operat ing loss deduct ion to be
carr ied back from 1975 to the tax year L972."

9. In computing pet i t ioner 's al lowable refund, said net operat lng loss

carryback was allowed for purposes of revlsing his New York State mlninurt

income tax l iabi l i tv.

CONCLUSIONS OF LAW

A. That sect ion 612(a) of the Tax Law provi-des that:

t 'The New York adjusted gross income of a resident individual
means his federal  adjusted gross income as def lned in the
laws of the United States for the taxable year,  wlth the
modif icat lons specif ied in this sect ion."

B. That sect ion 612(c) of the Tax Law provides for rnodif icat ions decreasing

federal  adjusted gross income. None of the nodif icat ions permit  a deduct ion

for a net operat ing loss carryback. Accordingly,  pet i t ioner could only obtaln

such benef i t  i f  i t  was al lowed for federal  income tax purposes.

C. That pet i t ionerts 1972 federal  income tax audit  changes (see Flnding

of Fact "3",  gg33,) c lear ly do not include an adjustment for the 1975 net

operat ing loss carryback for federal  income tax purposes. Such carryback was

allowed only for purposes of federal minimum income tax. Accordlngly such
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carryback cannot be allowed for New York State personal income tax PurPoses,

but may only be allowed for New York State minimum income tax purposes.

D. That the pet i t ion of Jack J.  Dreyfus is denied and the Not ice of

Part ial  Disal lowance lssued October l ,  1980 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

ocT 0 ? 1986
PRESIDENT


