
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Richard Dresner

for Redeterminat lon of a Def ic iency or RevLsion
of a DetermlnatLon or Refund of Personal Income
Tax under Art ic le(s) 22 of the Tax Law for the
Y e a r  1 9 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 15th day of September, 1986, he/she served the within
not ice of Decislon by cert i f ied mai l  upon Rlchard Dresner the pet i t loner ln the
wl-thin proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Richard Dresner
951 Hardscrabble Rd.
Chappaqua, NY 10514

and by depositing same enclosed ln a postpaid properl-y addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
15 th  day  o f  September ,  1986.

that the said addressee ls the pet i t ioner
forth on sald wrapper is the last known address

ster  oat
pursuant  to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rlchard Dresner

for Redeterminat ion of a Def ic iency or Revislon
of a Determination or Refund of Personal Income
Tax under Art lc le(s) 22 of the Tax Law for the
Y e a r  1 9 8 2 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commisslon, that he/she is over 18 years
of age, and that on the 15th day of September, 1986, he served the withln
not ice of Decision by cert i f led rnai l  upon Steven K. Meier,  the representat lve
of the pet i t ioner in the withln proceeding, by enclosing a true copy thereof ln
a securely sealed postpaid wrapper addressed as fol lows:

Steven K. Meier
Lenefsky, Meier & Novod
1 8  E .  4 8 t h  S t .
New York, NY f0017

and by deposlt ing same enclosed in a postpald properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the rePresentat lve
of the pet i t ioner herein and that the address set forth on sald h'rapPer ls the
last known address of the representat ive of the pet l t ioner.

Sworn to before me this
15 th  day  o f  September ,  f986.

s te r  oa t
pursuant to Tax Law section 174



S T A T E  O F  N E I ^ I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , I  Y O R K  L 2 2 2 7

Septenber  15 ,  1986

Richard Dresner
951 Hardscrabble Rd.
Chappaqua, NY 10514

Dear  Mr .  Dresner :

Please t ,ake not lce of the Declslon of the State Tax Co 'nisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adminLstratlve level.
Pursuant to sect l .on(s) 690 of the Tax Law, a proceedlng ln court  to revlew an
adverse decislon by the State Tax Conmlsslon may be instLtuted only under
ArtLcle 78 of the Civll Practlce Law and Rulesr 4od must be commenced ln the
Supreme Court of the State of New York, Albany County, withln 4 rnonths froro the
date of this not, ice.

Inqulries concerning the conputation of tax due or refund allowed l.n accordance
wlth thls decislon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluation Bureau
Assessment Revl"ew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureauts Representat ive

Peti t loner I  s Representat lve :
Steven K. Meler
Lenefsky, Meier & Novod
1 8  E .  4 8 t h  S r .
New York, NY 10017



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet l t lon

o f

RICHARD DRESNER

for Redeternlnat lon of a Def ic iency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law for the Year 1982.

DECISION

Peti t ioner,  Richard Dresner,  951 Hardscrabble Road, Chappaqua, New York

10514, f l , led a pet l t ion for redetermlnat ion of a def lc iency or for refund of

personal tncome tax under Art ic le 22 of the Tax Law for the year 1982 (Fl le No.

48640) .

A hearing was held before Brlan L. Frledman, Hearlng Officer, at the

offlces of the St,ate Tax Con'ml-ssion, Two l.Iorld Trade Center, New York, New

York, on March 4, 1986 at 9:15 A.M., wlth al l  br lefs to be subnl. t ted by \ lay 23,

1986. Pet l . t ioner appeared by Lenefsky, I ' le ler & Novod, Esgs. (Steven K. l ' leLer,

Esq.,  of  counsel) .  The Audit  Dlvls ion appeared by John P. Dugan, Esq. (Angelo

S c o p e l l l t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t loner rras a person requlred to col lectr  t ruthful ly account

for and pay over wlthholdlng taxes wlth respect to Dresner,  Morr ls & Tortorel lo

Research, Inc. and Nattonal Survey Research Group, Inc. '  and wiI l fu l ly fal led

to do so, thus becoming l iabLe for a penalty under sect lon 685(g) of the Tax

Law.

FINDINGS OF FACT

1 .  O n

(herelnafter

asserEl-ng a

November 28, 1983, the Audl"t  Dlvls ion issued to Rlchard Dresner

"pett t lonerrr)  a Statement of Def lc lency and Notlce of Def lc iency

penalty pursuant to sect lon 685 (g) of the Tax Law agalnst pet i t loner
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as a person required to col lect,  t ruthful ly accounc for and pay over withholding

taxes of Dresner,  Morr is & Tortorel lo Research, Inc. (herelnafter t tDMT") ln the

amount of $16,464.2I for the withholdLng tax perlod July 1, 1982 through Decenber 31,

L982. At che hearlng held hereln, the Audlt DivLslon acknowledged that paynent 1n

the amount of $IL,754.81 had been recelved from bankruptcy proceedlngs which had

been inst i tuted against DMI. Therefore, the def lc lency at issue is reduced to

$ 4  ,  7 0 9  . 4 0  .

2.  On February 27, 1984, the Audlt  Divis l"on issued to pet i t ioner a Statement

of Def ic lency and Notlce of Def ic lency assert ing a penalty pursuant to sect lon

685(g) of the Tax Law agal-nst pet l - t ioner as a person requlred to eol lect '  t ruthful ly

account for and pay over wlthholdlng taxes of Natlonal Survey Research Group, Inc.

(herelnafter "NSRGT') in the amount of $12,299.I1 for the wlthholding tax perlod

July 1, L982 through December 31, 1982. At the hearlng held hereln, the Audlt

Dlvls ion acknowledged that paynent in the amount of $8,781.12 had been received

fron bankruptcy proceedlngs which had been l"nstltuted against NSRG, Therefore,

the def lc lency at,  l "ssue is reduced to $3 ,5L7 .99.

3. DMT, lncorporated in L979, was ln the buslness of conducElng surveys'

research and pol i t lcal  consult ing. Pet i t loner omed one-third of the shares of

DI"IT and was i ts Presldent unt l l  h is resignat ion in January, 1983. Pet lc loner 's

dutles wlth DMT were to provlde consultlng services and interpretations of

research reports.  For the year at issuer pet l t loner spent approxlnately

seventy to elghty percent of hls tlme traveling outslde of New York wlth the

remalnder of his time spent in New York City.

4. Dl"f I  had two off lces ln New York Clty,  one at 60th Street and Madlson

Avenue and the other at 42nd Street. Most of the corporate personnel and the

corporate books and records were located at the 42nd Street of f lce, whl le
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pet i t ioner and approximately four other persons worked at the 50th Street

o f f i c e .

5. Pr ior to i ts incorporat ion, DMT was establ lshed as a partnership.

Pursuant to a partnership agreement signed by the partners on Decernber 3, L979,

pet i t ioner hras placed in charge of the f inancial  aspects of the business.

Pet i t ioner r ,ras unable to recal l  whether or not the subsequent corporate agreement

contalned the same provlsion.

6. Pet i t ioner was authorized to sign the corporate checks of DMT. For

the period at issue, petltioner r^ras unable to clearly recall vhether or not he

had signed salary checks and tax returns, but indicated that he may have done

so. For the year L982, pet i t ioner recelved from DMT a salary of approxinately

$  7 8 ,  0 0 0 .  0 0 .

7. Pet i t ioner contends that Nlcholas J.  Tortorel lo,  an off lcer and a

one-third shareholder of DMT, and Robert Skolnick, comptrol-ler and chief fiscal

off icer of the corporat ion, r^rere in charge of the adminlstrat ion of the lnternal

affairs of DMT. During the latter months of 1982r petitioner r^ras made aware of

the fact that DMT was having f lnancial  di f f icul t ies which eventual ly resulted

in bankruptcy proceedings and was also made aware that certain withholding

taxes had not been paid. During this perlod, petitioner net with 1"1r. Tortorello

and Mr. Skolnick to dlscuss the pr ior i t izat ion of corporate l iabi l - i t les.

8. NSRG was a "phone-backtt  buslness which, af ter a survey instrument was

prepared, created a sample, conducted phone surveys and conputer lzed the

results thereof.  At the t ime NSRG was created, pet l t ioner was a shareholder

and an officer, but he was unable to recall whether or not he continued to be

an off icer dur ing the period at issue.
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9. NSRG|s off ices were located at 42nd Street in New York Clty.  NSRG and

DMI were affil l-ated corporations with some interlocking of offlces and ownersh!.p.

Pet i t ioner contends that,  for the period at issue, the day-to-day operat ions of

NSRG were placed in the charge of I rwin Goldman, Nlcholas J.  Tortorel lo and

Robert Skolnick.

10. Pet i t loner was authorized to slgn the corporate checks of NSRG. For

the period at issue, pet i t ioner was unable to recal l  whether he recelved

compensation from NSRG and was also unable to recall whether he had signed

corporate checks or tax returns during this t ine perlod. Pet i t loner had no

recol lect ion of ever resigning fron NSRG. As ln the case of DMT, pet i t ioner

net with other off icers of NSRG in l -ate 1982 to discuss prLorl t iz ing the

l iabi l i t ies of NSRG. At this t ime, pet i t loner became aware of the fact that

certain withholding tax paynents had not been made by the corporation.

CONCLUSIONS OF LAW

A. That where a person is required to collect, truthfully account for and

pay over withholdlng tax and will-full-y fail-s to collect and pay over such tax,

sect ion 685(g) of the Tax Law Lmposes on such person rr . . .d penalty equal to the

total  amount of tax evaded, not colLected, or not accounted for and pald over."

B. That sect ion 685(n) of the Tax Law def ines a person, for purposes of

sect ion 685(g) of the Tax Law, to include:

" . . .an  ind iv idua l ,  corpora t lon ,  o r  par tnersh lp  o r  an  o f f l cer  o r
employee of any corporat lon.. .or a nember or employee of any partner-
ship, who as such off icer,  employee or member is under a duty to
perform the act in respect of which the violat ion occurs. t '

C. That the quest ion of whether pet i t loner was a person under a duty to

col lect and pay over withhol-dlng taxes must be determined on the basis of the

facts presented. Some of the factors to be considered include whether pet i t ioner

signed the corporat ionfs tax returns, possessed the r ight to hlre and discharge
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employees or der ived a substant lal  port ion of his lncome from the corporat ion.

Other relevant factors include the amount of stock pet i t ioner held, the actual

sphere of his dut ies and his authori ty to pay corporate obl igat lons and/or

exercise authori ty over the assets of the corporat ion. Matter of  Anenguel v.

S ta te  Tax  Cornm. ,  95  A.D.2d,  949 (Th i rd  Depf  t . ,  1983) ;  McHugh v .  S ta te  Tax  Conm. ,

70 A.D.2d, 987. Final ly,  the test of  wi l l fu lness is whether the act,  default  or

conduct was "voluntarily done wlth knowledge that, as a result' trust funds of

the government wlll- not be paid over; lntent to deprive the government of Lts

money need not be shown, merely something more than accidental nonpayment

[c i ta t ion  on i t ted ] . r f  Mat te r  o f  Ragones i  v .  N .Y.S.  Tax  Cornm. ,  88  A.D.2d '  707,

708 (Th i rd  Depr t . ,  1982) .

D. That pet i t ioner has fai led to neet his burden of proof as provided

under sect ion 689(e) of the Tax Law to show that he nas not a person who was

responsible for the col lect ion and payment of the withholdlng taxes of Dresner,

Morr ls & TortorelJ-o Research, Inc. and National Survey Research Group, Inc. for

the period at lssue herein, and that he dld not r i l i l1ful1y fal l  to ful f l l - l  these

responsibi l i t ies .

E. That pet l t ioner,  who signed corporate checks and tax returns, I ras a

sharehol-der and off icer of both corporat ions, received substant ial  income from

the corporat ions and exercised slgni f icant authori ty withln the corporat ions'

was a person required to collect and remit withholdlng taxes of the corporatlons

for the period at lssue. Pet i t ioner,  in hls ureet ings with other off icers of

the corporations, was made aware that withholding taxes remalned unpald and he

act lvely took part  ln discusslons regarding the pr ior i t izat lon of corporate

l iabi l l t ies. Therefore, hls fai lure to col lect,  account for and pay over the
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tax rrras will-ful and he is liable for the penalty asserted against him pursuant

to sect ion 685(g) of the Tax Law.

F. That the pet i t ion of Richard Dresner is denled and the not lces of

def ic iency dated November 28, 1983 and February 27, 1984, after nodlf icat ion in

accordance with Findings of Fact t t l r t  and "2",  ate sustained.

DATED: Albany, New York STATE TAX COMMISSION

sEP I 5 1986', PRESIDENT


