
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter

Vincent  A.  DrOrazTo

the Pet i t ion

R o s a l i e  S .  D t O r a z i o
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&

AFFIDAVIT OF MAILING
for  Redeterminat ion of  a Def ic lency or  for  Refund :
of  New York State Personal-  Income and Unincorporated
Business Taxes under Ar t lc les 22 and 23 of  the Tax :
Law and New York City Personal Income Tax under
Chapter  46,  T i t le  T of  the Adnin is t rat ive Code of  :
t he  C i t v  o f  New York  f o r  t he  Yea rs  1978  &  1979 .

State of  New York :
s s . :

County of Albany 3

Dor is  E.  Ste inhardt ,  being duly sworn,  deposes and says that  he/she is  an

ernployee of  the State Tax Commission,  that  he/she is  over  18 years of  age,  and

that  on the 18th day of  February,  L986,  he/she served the r^r i th ln not ice of

Decis lon by cer t i f ied rnai l  upon Vincent  A.  DtOrazio & Rosal ie  S.  DtOrazio,  the
pet i t ioners in  the wl th in proceeding,  by enclos ing a t rue copy thereof  in  a
securely  sealed postpaid wrapper addressed as fo l lows:

V l -ncen t  A .  D rOraz io  &  Rosa l i e  S .  D ro raz io
3318  Po lo  P lace
Bronx ,  NY  10465

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus lve care and custody of  the Unl ted States Posta l

Serv ice wi th in the State of  New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18 th  day  o f  February ,  1986.

that  the sald addressee is  the pet i t ioner
for th on said wrapper ls  the last  known address

thor ized
pursuant to

o adm
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Law and New York Clty Personal Income Tax under
Chapter 46, Ti t le T of the Administrat lve Code of
the City of New York for the Years 1978 & L979.

State of New York :
s s .  :

County of Albany :

Doris E. Stelnhardt,  belng duly sworn, deposes and says that he/she is an
employee of the Stat,e Tax Commission, that he/she ls over 18 years of age, and
that on the lSth day of February, 1986, he served the wl"thin not lce of Decision
by cert i f ied urai l  upon Joseph J. Barbera, the representat ive of the pet i t ioners
in the \r i th ln proceeding, by encloslng a true copy thereof in a securely sealed
postpald wrapper addressed as fol lows:

Joseph J. Barbera
111 l lo l f  rs  Lane
Pelham, NY 10803

and by deposit ing same enclosed ln a postpaid properly addressed wrapper in a
post off lce under the exclusive care and custody of the Unlted States Postal
Service withln the Stat,e of New York.

That deponent further says that the said addressee ls the representat ive
of the pet i t loner herein and that the address set forth on said wrapper is the
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February  18 ,  1986

Vincent A. DrOraz|o
3318 Po lo  P lace
Bronx, NY LO465

Rosa l i e  S .  D fOraz io

D e a r  M r .  &  M r s .  D r o r a z i o :

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of revlew at the admlnistrati"ve level.
Pursuant to sect ion(s) 690, 722 & L3I2 of.  the Tax Law and Chapter 46, Ti t le T
of the Adurinistrat ive Code of the City of New York, a proceeding in court ,  to
review an adverse decision by the State Tax Cornmission may be instituted only
under Art ic le 78 of the Cl-vi l  Pract lce Law and Rulesr and must be commenced in
the Supreme Court of the State of New York, Al-bany Count/r Intithin 4 months fron

the date of this not ice.

Inqutrles concernlng the computatlon of tax due or refund allowed in accordance
r^r i th this decision may be addressed to:

NYS Dept.  Taxat lon and Finance
Law Bureau - Ll t lgat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Joseph J. Barbera
1 1 1  W o I f ' s  L a n e
Pelham, NY 10803
Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

VINCENT A. D'OMZIO and
ROSALIE S. DIORAZIO DECISION

for Redeterminat ion of a Def lc iency or for :
Refund of New York State Personal Income and
Unincorporated Buslness Taxes under Art ic les :
22 and 23 of the Tax Law and New York City
Personal Income Tax under Chapter 46, Ti t le T :
of the Adminlstrative Code of the Clty of New
York for the Years 7978 and 7979. :

Pet i t ioners ,  V incent  A .  DtOraz lo  and Rosa l ie  S .  DfOraz io ,  3318 Po lo  P lace ,

Bronx, New York 10465, f l l -ed a pet i t ion for redeterminat ion of a def lc iency or

for refund of New York State personal income and unincorporated business taxes

under Articles 22 and 23 of the Tax Law and New York City personal lncome tax

under Chapter 46, Title T of the Adrninistrattve Code of the City of New York

for the years 1978 and, L979 (Fl le No. 43386).

A formal hearlng was held before Frank trrl. Barrie, Hearing Office' at the

off ices of the State Tax Connission, Two World Trade Center,  New York, New York,

on  October  18 ,  1984 a t  9 :15  A.M. ,  w i th  a l l  b r le fs  to  be  submi t ted  by  January  2 l '

1985. Pet i t ioners appeared by Wll l iaur T. Barbera, Esq. The Audit  Dlvls ion

appeared by John P. Dugan, Esq. (Lawrence Nehrman, Esq.,  of  counsel) .

ISSUES

I .  Whether the Audit  Divis ionts reconstruct ion of pet i t ionersr lncome for

the years 1978 and 1979, through ut i l izat lon of bank deposit  analyses, properl-y

determined that pet i t loners had addit ional unreported business income.

I I .  Whether pet i t ioners wi l l fu l ly and fraudulent ly concealed their  New York

Clty residency wtth lntent to evade the New York Clty lncome tax and are
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therefore subject to a 50 percent penalty for f raud inposed Pursuant to sect lon

T46-185.0(e)  o f  Chapter  46 ,  T i t le  T  o f  the  Admln is t ra t i ve  Code o f  the  C i ty  o f

New York.

FINDINGS OF FACT

1. Pet i t ioners hereln, Vlncent A. DrOtazio and Rosal ie DfOrazlo'  f i led

New York State income tax resident returns for 1978 and 1979 and also New York

State unincorporated business tax returns for both of said years. Durlng 1978

and 1979, pet i t ioner Vincent A. DfOrazio operated a retai l  gasol lne stat lon and

net  incorne f rom the  opera t ion  o f  sa ld  gas  s ta t ion  to ta l led  $14 '208.00  in  1978

a n d  $ 3 9 , 5 9 7 . 8 2  I n  1 9 7 9 .

2. The port ion of pet i t ionersr 1978 and 1979 New York State income tax

returns which pertained to the New York CLty tax on resldent individuaLs were

left  blank and, therefore, pet l t ioners paid no New York City income tax for

sa ld  years .

3. On January 18, L982, pet i t ioners executed a consent extendlng the

period of lluritation for assessment of personal ineome and unincorporated

business taxes for 1978 to any t ime on or before Apri l  15'  1983.

4. As the result  of  a f ie ld audit  of  pett t lonerst personal and busLness

books and records, the Audlt  Divls ion, on September 22, 1982, issued to pet i-

tloners a Statement of Personal Income Tax Audit Changes and a Statement of

Unincorporated Business Tax Audit Changes. The followlng adjustnents were

proposed on the aforementloned statements:

Personal Incone Tax L978 L979

$29,  4oo.  oo
I ,  465.  oo

685 .  00
115  .  00

F3TF6-L.oo

Additlonal Income
Insurance Expense - Personal
Real Estate Taxes
Medlcal Expense
Net Adjustments

$37 ,326 ,00
1 ,  559 .  00

85 .00



Unincorporated Business Tax

Additional Incone
Insurance Expense - Personal
Interest Income
Allowance for Taxpayer Servlces
Net Adjustments

-3-

L978

$37 ,326 .00
I  ,  559 .  00

290 .7  5
(2 ,158 .40 )

$3  7 ,  017 .  3  5

r979

$29  ,  400 .  00
1 ,465 .00

!?2'u'
ffi63

TOTAL

5. In addit ion to proposing the above net adjustments, the Audlt  Dl.v is ion

also deternined that pet i t ioners were resi .dents of New York City for 1978 and

1979. The New York Clty resident income tax due nas computed based on reported

income plus the net adjustments per audit. The Audit Dlvision also deterrnLned

that the deficiency in New York Clty tax was due to fraud and lt therefore

asserted a 50 percent penalty for f raud.

6. Based on the Statement of Personal Income Tax Audit Changes and the

Statement of Unincorporated Business Tax Audit  Changes, the Audit  Dlvis lon'  on

January  21 ,  1983,  i ssued four  (4 )  no t ices  o f  de f lc iency  to  pe t i t ioners  fo r  the

following amounts:

TAX PENALTY

$  r , 244 .99
l ,  180 .  48

95 .44
70 .56

INTEREST

$  3 ,895 .72
7  26 .63
749 .71
434.33

Ftdd6-.3e

( a )
( b )
( c )
( d )
Totals

$10 ,877 .96
2 ,360 .96
1 ,908 .79
| ,4 r r .24

Ti6-';558:tT

$16 ,018 .67
4 ,268 .07
2 ,753 .93
1 ,916 .13

7. (a )  The de f ic l -ency  in  tax  o f  $10,877.96  inc luded New York  S ta te  persona l

Lncome tax  o f  $4 ,886.90  and $4 ,433.10  fo r  1978 and L979,  respec t lve ly '  and

New York City personal lncome tax of $1,557.96 for 1978. The penalty amount of

$L,244.99 included a 5 percent negl lgence penalty conputed on the New York

State tax allegedly due and a 50 percent fraud penalty computed on the New York

CLty tax al legedly due.
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(b) The defLclency in tax of $2,360.96 represents the New York Clty

personal lncome tax al legedly due for 1979. The penalty amount of $1,180.48

represents the assert ion of a 50 percent fraud penalty.

(c )  The de f ic iency  in  tax  o f  $11908.78  represents  the  New York  S ta te

unincorporated business tax al legedly due fot L978. The penalty amount of

$95,44 represents the assert lon of a 5 percent negl igence penalty.

(d )  The de f lc lency  in  tax  o f  $1 ,411.24  represents  the  New York  S ta te

unincorporated business tax allegedly due f.or 1979. The penalty amount of

$70.56  represents  the  asser t ion  o f  a  5  percent  neg l igence pena l ty .

8. Pet i t ionerst books and records were maintained on a single entry cash

basis.  Since pet i t ionerst accountant made an adjustment at the end of each

year for est lmated cash drawlngs, the Audit  Divis ion determined that the books

were inadequate and l t  therefore reconstructed gross receipts for 1978 and' 1979

through the ut i l lzat ion of bank deposit  analyses. For 1978' the bank deposit

ana lys is  d isc losed add i t iona l  bus iness  lncome o f  $37 1326.00  and '  fo r  1979,  the

bank deposit  analysis produced $29,400.00 of addit ional buslness income.

9. The Audit  Divis ion revlsed i ts bank deposit  analysLs for 1978 as the

result  of  addlt ional information provided by pet i t ioners at a pre-hearing

conference.  Sa id  rev is lon  was a  reduc t lon  o f  $11,580.32  in  the  add i t iona l

income d lsc losed by  the  bank  depos i t  ana lys is .  The $11,580.32  reduc t ion  was

based on pet l t loners I  dlscl-osure of a savings account (Yorkvi l le Savings

account 118496) which revealed that a withdrawal of $14,780.32 was made from

sald account and subsequent ly redeposlted lnto a dl f ference account.  To arr lve

at the reduct lon of $t1,580.32, the Audlt  Dlvis ion subtracted frorn the non-taxable

transfer of $14,780.32 two deposits made to the account in the amounts of

$1 ,200.00  and $2 ,000.00 .  These depos i ts  had no t  p rev ious l -y  been lncLuded Ln
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the bank deposit  analysis for 1978. In addit ion to the reduct ion in the

addit ional income per the bank deposit  analysis,  the Audit  Divis ion also

reduced i t s  ad jus tment  fo r  med ica l  expenses  by  $25.00 ,  f ron  $85.00  to  $60.00 .

Accordlngly,  the net adjustment for the yeax L978 was reduced to $27'365.00

( $ 3 8 , 9 7 0 . 0 0  l e s s  $ 1 1 , 5 8 0 . 0 0  l e s s  $ 2 5 . 0 0 ) .  N o  r e d u c t l o n s  r r e r e  m a d e  t o  t h e

proposed net adjustments fot  1979.

10. The Audit  Divis lon, in i ts computat lon of addit ional busLness Lncome

pursuant to the bank deposit  analyses, determined that pet i t lonerst personal

l i v lng  expenses  fo r  L978 and 1979 ro ta l l -ed  $23,008.00  and $23,518.00 ,  respec t ive ly .

A port ion of the total  personal l iv ing expenses for each year l tere est imated

based on the auditorrs personal experience, the audltorts review of those

personal l iv ing expenses paid by check and al leged guidel ines establ ished by

the Audit Divislon. The auounts estimated by the audltor rdere determined

without consultat ion or dlscussLon with pet l t ioners as to the actual amounts

expended.  Of  persona l  l i v ing  expenses  fo r  L978,  $231008.00  in  to ta l ,  $9 '877.00

was paid by check and the balance'  $13r131.00, was presumably paid by cash.

Fot 1979, the Audit  Divis ion determined personal l - ivtng expenses of $23,518.00,

w i th  $11,834.00  pa id  by  check  and $1L,747.00  presunab ly  pa id  by  cash.

11. Pet i t ioners objected to var ious cash personal l iv ing exPenses whlch

were estlmated by the Audit Division. The following represent those areas ln

which pet i t ioners presented credible evidence in rebuttal  to the est imates of

the Audit  Divis ion:

(a) Cash for Groceries and Outside l"leals - Durlng the
years 1978-and-979 peTrti.oners were members of a food plan
and in 1978 they patd by check $1,940.00 to said food plan
and ln 1979 they patd by check a total  of  $2,222.00. The
Audit  Dlvls ion est imated that pet i t ioners expended $5'200.00
per year for food and outslde meals. By subtract ing the
food plan purchases from est imated food purchases of

$5,200.00 per yeat,  the Audit  Divis lon determined food
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purchases nade by cash. Most of pet i t ionersr food was
obtalned from the food plan with l l t t le belng purchases
elsewhere. Pet i t ioners did not provlde an amount for food
purchases made outside the food plan.

(b) Clothlng Expense - For 1978 and 1979 tlr.e Audit Division
est imated an annual c lothing expense of $2r400.00. Pet l t ioner
Vlncent DrOrazio was working six or seven days per week at
the gas statlon and was provided with uniforms by the gas
stat ion. During the years at issue pet i t ioners also
purchased clothes from an lndlvidual who made regular sales
visi ts to their  home. These purchases were nade by check
and were included in the bank deposit analyses. Agaln
pet i tLoners did not provide an amount for total  c lothes
purchases.

(c) Recreatlon, Entertainment & VasgEcn Expense - For
this category the Audlt Division estimated an annual
expense o f  $ l '300 .00 .  Dur ing  the  years  a t  i ssue pe t l t ioners
dld not take vacat ions. Pet i t loners did not provide an
amount expended for recreatlon and entertainment.

12. During the years at lssue pet l tLoner Vincent A. DrOrazIo purchased

cigarettes by cash for resale in his gas stat ion. Sald pet i t ioner withdrew

cash from a business savings account to purchase the aforementloned clgarettes.

The fol lowing chart  represents cash withdrawn by pet i t loner Vincent A. DtOrazlo

from the buslness savlngs account and used to purchase clgarettes:

Date r978 r979

3 / 9  / 7 8
4 /  5  / 7 8
4/ r r /78
s /12178

r0 /3 r /79
Total

$2 ,800 .00
2 ,000 .00
3 ,000 .  00
1 ,970 .79

w
The Audlt  Divis ion dld not al low pet i t loners credit  for the above cash

withdrawals Ln its bank deposit anal-yses. Petitioners have not subnitted any

evidence to show that a wlthdrawal of $11139.00 nade on May 4, 1978 was used

for the purchase of c igarettes. Pet l t ioners r i lere glven credlt  for a withdrawal-

of.  $625.68 nade on November 29, 1978.
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13. Pet i t ioners maintain that the bank deposit  analyses prepared by the

Audit  Dlvis ion did not properly conslder depreciat ion, a deduct lon for whlch no

cash funds trere expended. In i ts bank deposit  analysls for 1978, the Audlt

Dlvis lon reduced I tbusi .ness expenses paid by cashtt  by the amount of pet l t lonersf

clal , rned depreciat ion deduct ion of $660.00. The effect of  this $660.00 adjustnent

hras to reduce gross receipts per the bank deposLt analysis and effectLvely give

pet i t ioners credl" t  for this non-cash deduct lon. The depreciat ion deduct ion for

L979 ot $1,660.96 was handled by the Audit  Divis ion in a sirni lar fashion.

14. Pet i t ioners also malntain that the bank deposit  analysls for 1978

Lncorrect ly dupl icated a $1r644.00 expense for insurance and medicine and that

they are ent i t led to a credit  for said dupl i .cat ion. No evldence or further

explanation was provided ln the record or el-sewhere to support this bare

asser t lon .

15. Pet i t ioners argued that the bank deposit  analysis for 1979 contalned

the fol lowing errors:

(a) a duplieation of an expense for an individual
ret i rement account;

(b) a fai lure to give credlt  for f lducLary funds (e.9.
sa les  tax ,  w i thho ld lng  taxes ,  e tc . )  o f  $8r630.00 ;

(c) a fal lure to properly conslder accounts payable of
$ 6 , 1 3 8 . 0 0 ;  a n d

(d) a fallure to increase the al-lowabl,e depreciation
d e d u c t l o n  f r o n  $ 1 , 6 6 0 . 0 0  t o  $ 3 , 9 7 9 . 0 0 .

with respect to the al legat ion raised in Findings of Fact r '15(a)" and

"15(d)"r .g3E, pett t ioners fal , led to present any evldence to support  saLd

assert ions. Concernlng the Audlt  Divis ionrs fai lure to al low credit  for

f iduciary funds, i t  must be noted that sales taxes were lncluded by pet l t ioners

in gross receipts and that a deduct ion was claimed when said taxes were pald.
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Final ly,  the Audit  Divis ion did not take into considerat ion accounts payable

(or accounts receivable), since petitioners \trere reportlng incone and expenses

on a  cash bas is .

16. During 1979, pet l t ioners closed out two (2) savings accounts, one on

JuLy 2, 1979, withdrawing $733.16, and the second on October 30, L979, withdrawing

$661.99. The Audit  Divis ion did not al l -ow pet i t ioners credit  for these withdrawals

as ei ther a non-taxable transfer to another bank account or as cash used for

personal livlng expenses. No grounds were offered by the Audlt Divlslon

explainlng rdhy credit rdas not allowed for the aforementloned wlthdrawals.

L7. During the years at issue, petLt ioners resided at 3318 Polo Pl-ace,

Bronx, New York and were residents of New York Clty as def ined in sect lon

T46-105.0(a) (1 )  o f  Chapter  46 ,  T l t le  T  o f  the  Adn in ls t ra t i ve  Code o f  the  C i ty

of New York. Pet i t ioner Vincent A. DrOrazto has been a l l fe long resident of

New York City.  The record does not dlsclose the J-ength of Mrs. Dtorazio's

residence in New York Clty.

18. Both the 1978 and 1979 New York State lncome tax resident returns

require that a taxpayer l ist  hls and/or her t 'home address".  Pet l t loners'

returns for 1978 and 1979 l lsted their  home address as r '757 Central  Park

Avenue, Yonkers, New York'r .  This ls the address of Mr. Dtotazlofs gas stat ion.

The Clty of Yonkers, New York l les outside the jur isdict ional l in l ts of the

Clty of New York and therefore a taxpayer permanently resldlng in Yonkers would

not be subject to New York City personal income tax as a resident lndivldual.

19. The returns f i led by pet i t ioners for both years at issue contalned

entr ies on essent ial ly al l  required l ines, except for the fol lowing, which were

left  blank:
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(a) The City of New York tax;

(b) The name of pet l t ioners'  school dtstr ict  and
correspondlng school distr l -ct  code; and

(c) Pet i t lonersr New York State county of resldencel

20. Petitioners trere artrare of the fact that they were residents of New York

City and were also arrare of the fact that as resldents of New York City they

were required to pay New York Clty personal lncome taxes. Pet i t loners assert

that they rel ied completely on their  cert i f led publ lc accountant to prePare al l

necessary returns and that they were not knowledgeable with respect to tax

mat te rs .

2I. The FederaL and New York State income tax returns for 1978 and 1979

r4rere prepared by pet i t ionersf cert l f led publ- lc accountant.  Said accountant did

not slgn either of the New York State returns as the preparer. It ls not knorrm

whether the accountant signed the Federal  returns as the preparer.  Pet i t lonerst

Federal  returns for the tr i ro years at issue also l isted their  address as "757

Central Park Avenue, Yonkers, New York".

22. No evldence was adduced at the hearlng wLth respect to the f ive (5)

percent negl igence penalty asserted on the proposed New York State personal

income and unlncorporated business tax l iabi l l t ies.

CONCLUSIONS OF LAW

A. That pursuant to Flnding of Fact "9"r.* .83, the addit ional lncone

d isc losed by  the  bank  depos l t  ana lys ls  fo r  1978 ls  to  be  reduced by  $1 I ,580.32

The Audlt  Divls ion, upon processing of the returns ln
"West" in the box provided for county of residence.
an abbreviat ion for Westchester County. The City of
located within Westchester Countv.

quest ion, inserted
"westt t  is presumably
Yonkers, New York is
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and the adjustment for medlcal  expenses for 1978 is to be reduced by $25.00'

f r o u r  $ 8 5 . 0 0  t o  $ 6 0 . 0 0 .

B. That the $5,200.00 per year whlch the Audit  Divis ion est imated pet i-

t ioners expended for groceries and outside meals, said amount having been

determined without discusslon or consultat ion wlth pet i t ioners as to even the

approxinate amounts expended, is deemed excessive, given Mr. DtOrazi lofs test inony

and also pet l t ionersr part icLpat ion in a food plan. Slnce pet i t ioners dld not

provLde the anount which was spent outside the food plan, a cash expenditure of

$35.00 per week ( in additLon to the food plan purchases) is consldered appropriate

given the facts involved herein. Accordingly,  total  grocerles and outside

m e a l - s  e x p e n s e  l s  r e d u c e d  t o  $ 3 , 7 6 0 . 0 0  ( $ 3 5 . 0 0  x  5 2  +  $ 1 , 9 4 0 . 0 0 )  f o r  1 9 7 8  a n d

$ 4 , 0 4 2 . 0 0  ( $ 9 S . 0 0  x  5 2  +  $ 2 , 2 2 2 . 0 0 )  t . o r  L 9 7 9 .

C. That the Audlt  Divls ionrs est imate of pet i t loners'  annual c lothlng

expense of $2,400.00 and annual recreat ion, entertalnment and vacat ion expense

of $1,300.00, again determined without dlscusslon or consultat ion with pet i tLoners

as to even the approximate amounts expended, are deemed excessive considering

the facts found herein. Since pet i t ioners did not provide any f igures as to

actual amounts expended, it is reasonable to reduce the Audlt Dlvisionrs

est imates by one-half .  Accordingly,  pet i t ioners annual expense for c lothing ls

reduced to $1 1200.00 and their  annual expense for recreat ion, entertainment and

vacat lons  is  reduced to  $650.00 .

D. That pursuant to Finding of Fact " I2",  j l lE,,  pet i tLoners are ent l t led

to credit for cash withdrawn from a business savings account and subsequently

used fo r  the  purchase o f  c igare t tes .  For  1978 the  c red l t  l s  $9  '770.79  and fo r

1 9 7 9  t h e  c r e d i t  e q u a l s  $ 1 , 8 0 0 . 0 0 .
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E. That the bank deposlt  analyses prepared by the Audit  DLvislon properly

pet i t loners credlt  for depreciat ion by reducing business expenses paid by

(See Finding of Fact rr13",  
.ggpg,.)

F. That petitioners have fail-ed to sustain their burden of proof (Tax Law

sect ions  722 and,689(e)  and sec t lon  T46-189.0(e)  o f  the  New York  C l ty  Adn in is t ra -

t ive Code) to show that:  ( i )  for 1978 the bank deposlt  analysis incorrect l -y

dupl icated a $1,644.00 deduct lon for insurance and medlcine; (11) for 1979 the

bank deposit  analysis incorrect ly dupl icated the expense for an indlvldual

ret i rement account;  and ( l i i )  f .or 1979 the al lowable depreclat ion deduct ion

shou ld  be  inc reased to  $3 ,979.00 .

G. That the lnclusion of f lduclary funds by pet l t ioners in gross recelpts

is offset by the fact that the paynent of said funds was clained as a deduct ion.

Accordingly, to all-ow a credit for fiduclary funds lncluded ln the bank deposit

analyses, r4rlthout a corresponding adjustment to the clalmed deductlon, would be

lmproper.

H. That pet i t ioners are not ent i t l -ed to a credlt  for accounts payable due

to the fact that they are cash basls taxpayers. Any adjustment for accounts

payable, and also accounts receivable, would be reserved for accrual basis

taxpayers.

I .  That pet i t ioners are ent i t led to credlt  for the two savLng accounts

closed out in 1979 (Flndlng of Fact "16",  supra).  The funds withdram fron

sa id  accounts  ($Zfg .16  and $661.99)  were  used by  pe t i t ioners  fo r  cash persona l

l iv ing expenses or \rere redeposited into a dl f ferent account.

J.  That pursuant to sect ion T46-L89.0(e)(1) of the Administrat lve Code of

the City of New York, the burden of proof is upon the Audit Divlsion to show

that r ' . . . the pet i t ioner has been gui l ty of  f raud wlth intent to evade tax".
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The standard of proof necessary to support  a f indlng of f raud by the Tax

Comnisslon requLres clear,  def ini te and unmistakable evidence of every elenent

of f raud, lncluding wi l l fu l ,  knowledgeable and intent ional wrongful  acts or

omisslons const i tut ing faLse representat ion, result ing ln a del lberate nonPaJrment

or underpayment of taxes due and owlng. Matter of J. Davld Goldin and Susan

Goldin, State Tax Comrnisslon, Apri l  25r 1980. The Audit  Dlvls ion has faLled to

sustain i ts burden of proof as to fraud.

K. That pet i t ioners have faiLed to sustain their  burden of proof to show

that the Audit  Divis ion lnproperly assessed a f lve (5) percent negLigence

penalty on the proposed New York State personal income and unincorporated

busLness tax l labi l l t ies.

L. That the pet l t l -on of Vincent A. D'OtazIo and Rosal le S. DrOrazio ls

granted to the extent indicated in Conclusions of Law rtArrr  I tBrr,  t tct t ,  t tDttr  rrrr l

and t 'Jt ' ;  that the Audit  Divis ion ls directed to recompute the four not ices of

def ic iency dated January 21, 1983, conslstent with the conclusions rendered

herein; and that,  except as so granted, the pet i t ion is ln al l  other respects

den led .

Dated: Albany, New York

FEB 1 I r.,ril
STATE TAX COMMISSION
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